MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 797
Author: Ridley-Thomas
Bill Date: September 7, 2007, amended
Subject: VE/P Extension
Sponsor: Author
Board Position: Support MBC Provisions

STATUS OF BILL:

This bill is currently on the Assembly Floor.

DESCRIPTION OF LEGISLATION:

This bill would extend the provisions of the Health Quality Enforcement Section
within the Department of Justice which is responsible for investigating and prosecuting
proceedings against licensees and applicants within the jurisdiction of the Medical Board
of California and various other boards. This bill would make those provisions
inoperative on July 1, 2010, repeal them on January 1, 2011, and would make other
related changes.

The bill would specify that an investigator is not under the supervision of the
deputy attorney general who is simultaneously assigned to a complaint. The bill would
require the medical board to increase its computer capabilities and compatibilities with
the Health Quality Enforcement Section and to establish and implement a plan to locate
its enforcement staff and the staff of the Health Quality Enforcement Section in the same
offices. The bill would require the Medical Board, in consultation with specified
agencies, to report and make recommendations to the Governor and the Legislature on
this enforcement and prosecution model by July 1, 2009.

ANALYSIS:

This bill carries the provisions the Board requested with exbeption of the
reclassification to retain investigators. The Board has contracted for a study to review
this request.

This bill is supposed to be amended to include an urgency clause so that the
provisions take effect immediately however, this amendment has not been made to date.



FISCAL: Within existing resources.

POSITION: Support MBC provisions.

April 15, 2008



AMENDED IN ASSEMBLY SEPTEMBER 7, 2007

SENATE BILL No. 797

Introduced by Senator Ridley-Thomas

February 23, 2007

An act to amend Sections7026-tand-7028 490, 2006, 2531, 2531.75,
2841, 2847, 3041.3, 4501, 4503, 4982, 4989.54, 4990.32, 4992.3,
5552.5, 7026.1, 7028, 7303, 8005, 22258, and 22259 of the Business
and Professions Code, and to amend Sections 12529, 12529.5, 12529.6,
and 12529.7 of the Government Code, relating to-eontraetors professions
and vocations, and making an appropriation therefor.

LEGISLATIVE COUNSEL’S DIGEST

SB 797, as amended, Ridley-Thomas. Centractors—Professions and
vocations.

Exicti

(1) Existing law provides for the licensure and regulation of various
professions and vocations by boards within the Department of Consumer
Affairs. Existing law authorizes a board to suspend or revoke a license
on certain bases, including the licensee’s conviction of a crime that is
substantially related to the qualifications, functions, or duties of the
business or profession for which the license was issued.

This bill would specify that this authorization to suspend or revoke
a license is in addition to any other action that a board is permitted to
take against the licensee.

(2) Existing law, the Speech-Language Pathologists and Audiologists
Licensure Act, establishes the Speech-Language Pathology and
Audiology Board and provides for its issuance of a speech-language
pathology license and an audiology license to qualified applicants and
for its regulation of those licensees. Under existing law, the provisions
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establishing the board and authorizing its appointment of an executive
officer will become inoperative on July 1, 2008, and will be repealed
on January 1, 2009.

This bill would extend those dates, making the provisions inoperative
on July 1, 2009, and repealing them on January 1, 2010.

(3) Existing law, the Vocational Nursing Practice Act, establishes
the Board of Vocational Nursing and Psychiatric Technicians and
provides for its issuance of a vocational nurse license and a psychiatric
technician’s license to qualified applicants and for its regulation of
those licensees. Under existing law, the provisions establishing the
board and authorizing its selection of an executive officer will become
inoperative on July 1, 2008, and will be repealed on January 1, 2009.

This bill would extend those dates, making the provisions inoperative
on July 1, 2009, and repealing them on January 1, 2010.

(4) Existing law, the Architects Practice Act, establishes the
California Architects Board and provides for its licensure and regulation
of architects. Under existing law, the board is authorized to implement
an intern development program until July 1, 2009.

This bill would extend the authority of the board to implement this
program to July 1, 201 1.

(5) Existing law provides for the certification of optometrists to
diagnose and treat certain conditions of the human eye or its
appendages, and to use therapeutic pharmaceutical agents. It requires
the board to decide all issues relating to the equivalency of an
optometrists’ education or training for certification, as specified.

This bill would delete an obsolete reference to the Therapeutic
Pharmaceutical Agent Advisory Committee.

(6) Existing law, the Contractors’ State License Law, creates the
Contractors’ State License Board within the Department of Consumer
Affairs and provides for the licensure and regulation of contractors.
Existing law defines “contractor” and includes certain persons who
perform tree removal, tree pruning, stump removal, and tree or limb
cabling or guying, except as specified, within that definition. Existing
law requires contractors to pay specified fees, which are deposited into
the continuously appropriated Contractors’ License Fund, and requires
the deposit of fines collected under the Contractors’ State License Law
into the fund. Existing law, makes it a misdemeanor for any person to
engage in the business or act in the capacity of a contractor without
having a license, and subjects a person who violates this prohibition to
specified fines and imprisonment.
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This bill would also define “contractor” to include a person who offers
to perform, purport to have the capacity to perform, or submits a bid to
perform tree removal, tree pruning, stump removal, or tree or limb
cabling or guying, except as specified. The bill would revise the
penalties provisions accordingly and would apply specified penalty
provisions to a person named on a revoked license and held responsible
for the act or omission resulting-the in the revocation. Because the bill
would increase moneys deposited into the continuously appropriated
Contractors’ License Fund, the bill would make an appropriation.
Because the bill would expand the definition of a contractor and thereby
create new crimes, it would impose a state-mandated local program.

The

(7) Existing law, the Barbering and Cosmetology Act, establishes
the State Board of Barbering and Cosmetology and provides for its
issuance of a cosmetology license, a barbering license, an esthetician
license, a manicurist license, and an electrologist license and for its
regulation of those licensees. Under existing law, the provisions
establishing the board will become inoperative on July 1, 2008, and
will be repealed on January 1, 2009.

This bill would extend those dates, making the provisions inoperative
on July 1, 2009, and repealing them on January 1, 2010.

(8) Existing law provides for the licensure or registration, and
regulation of marriage and family therapists, licensed educational
psychologists, and clinical social workers by the Board of Behavioral
Sciences. Under existing law, the board may refuse to issue a
registration or license, or may suspend or revoke a license or
registration, if the applicant, registrant, or licensee has been guilty of
unprofessional conduct, as specified. Under existing law, the board
may refuse to issue a registration or license, or may suspend or revoke
a license or registration, if the applicant, registrant, or licensee has
been guilty of unprofessional conduct, as specified. Existing law
authorizes the board to file a specified accusation against these licensees
or registrants within certain limitations periods for, among other things,
an alleged act or omission involving a minor that is the basis for
disciplinary action.

This bill would specify that unprofessional conduct includes engaging
in specified acts with a minor regardless of whether the act occurred
prior to or dfter the time the registration or license was issued by the
board. The bill would also specify that, if after the limitations periods
have expired, the board discovers a specified alleged act with a minor,
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and there is independent evidence corroborating the allegation, an
accusation shall be filed within 3 years from the date the board discovers
that alleged act.

(9) Existing law imposes specified requirements and prohibitions on
tax preparers, as defined, and exempts specified persons from these
requirements and prohibitions. A violation of those provisions is a
misdemeanor. Under existing law, those provisions will become
inoperative on July 1, 2008, and will be repealed on January 1, 2009.

This bill would extend the inoperative and repeal dates, making the
provisions inoperative on July 1, 2009, and repealing them on January
1, 2010. The bill would also expand the category of persons exempted
from these provisions and revise the requirements for exemption,
including imposing a requirement that specified tax returns are signed
by a licensed accountant, attorney, or by a person who is enrolled to
practice before the Internal Revenue Service. The bill would also specify
that preparation of a tax return includes the inputting of tax data into
a computer. Because this bill would impose additional qualifications
on the exemption from tax preparer provisions, the violation of which
would be a crime, it would impose a state-mandated local program.

(10) Existing law authorizes the Court Reporters Board to, among
other things, appoint an executive officer and employ other employees
as may be necessary. These provisions will become inoperative on July
1, 2008, and be repealed on January 1, 2009.

This bill would extend those dates, making the provisions inoperative
on July 1, 2009, and repealing them on January 1, 2010.

(11) Existing law creates the Health Quality Enforcement Section
within the Department of Justice with the primary responsibility of
investigating and prosecuting proceedings against licensees and
applicants within the jurisdiction of the Medical Board of California
and various other boards. Existing law requires that attorneys staff the
intake unit of specified regulatory boards to evaluate and screen
complaints and develop uniform standards for their processing. Existing
law also simultaneously assigns a complaint received by the medical
board to an investigator and a deputy attorney general in the Health
Quality Enforcement Section, and provides that, for the duration of the
assignment, the investigator is under the direction of the deputy attorney
general. Existing law makes these provisions inoperative on July I,
2008, and repeals them on January 1, 2009, unless a later enacted
statute deletes or extends those dates. Existing law also requires the
medical board, in consultation with specified agencies, to report and

98



—5— SB 797

make recommendations to the Governor and the Legislature on this
prosecution model by July 1, 2007.

This bill would make those provisions inoperative on July 1, 2010,
repeal them on January 1, 2011, and would make other related changes.
The bill would specify that an investigator is not under the supervision
of the deputy attorney general simultaneously assigned to a complaint,
The bill would require the medical board to increase its computer
capabilities and compatibilities with the Health Quality Enforcement
Section and to establish and implement a plan to locate its enforcement
staff and the staff of the Health Quality Enforcement Section in the same
offices. The bill would also require the medical board, in consultation
with specified agencies, to report and make recommendations to the
Governor and the Legislature on this enforcement and prosecution
model by July 1, 2009.

(12) This bill would incorporate additional changes in Section 490
of the Business and Professions Code, proposed by AB 1025, to be
operative only if AB 1025 and this bill are both chaptered and become
effective on or before January 1, 2008, and this bill is chaptered last.

(13) This bill would incorporate additional changes in Sections 12529
and 12529.5 of the Government Code, proposed by SB 1048, to be
operative only if SB 1048 and this bill are both chaptered and become
effective on or before January 1, 2008, and this bill is chaptered last.

(14) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: yes. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 490 of the Business and Professions Code
2 is amended to read:

3 490. A—(a) In addition to any other action that a board is
4 permitted to take against a licensee, a board may suspend or revoke
5 alicense on the ground that the licensee has been convicted of a
6 crime, if the crime is substantially related to the qualifications,
7 functions, or duties of the business or profession for which the
8 license was issued. A
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(b) Notwithstanding any other provision of law, a board may
exercise any authority to discipline a licensee for conviction of a
crime that is independent of the authority granted under
subdivision (a) only if the crime is substantially related to the
qualifications, functions, or duties of the business or profession
for which the licensee’s license was issued.

(¢) A conviction within the meaning of this section means a plea
or verdict of guilty or a conviction following a plea of nolo
contendere. Any action-whieh that a board is permitted to take
following the establishment of a conviction may be taken when
the time for appeal has elapsed, or the judgment of conviction has
been affirmed on appeal, or when an order granting probation is
made suspending the imposition of sentence, irrespective of a
subsequent order under the provisions of Section 1203.4 of the
Penal Code.

(d) The Legislature hereby finds and declares that the
application of this section has been made unclear by the holding
in Petropoulos v. Department of Real Estate (2006) 142
Cal. App.4th 554, and that the holding in that case has placed a
significant number of statutes and regulations in question, resulting
in potential harm to the consumers of California from licensees
who have been convicted of crimes. Therefore, the Legislature
finds and declares that this section establishes an independent
basis for a board to impose discipline upon a licensee, and that
the amendments to this section made by Senate Bill 797 of the
2007-08 Regular Session do not constitute a change to, but rather
are declaratory of, existing law.

SEC. 1.5 Section 490 of the Business and Professions Code is
amended to read.:

490. A(a) In addition to any other action that a board is
permitted to take against a licensee, a board may suspend or revoke
a license on the ground that the licensee has been convicted of a
crime, if the crime is substantially related to the qualifications,
functions, or duties of the business or profession for which the
license was issued. A

(b) Notwithstanding any other provision of law, a board may
exercise any authority to discipline a licensee for conviction of a
crime that is independent of the authority granted under subdivision
(a) only if the crime is substantially related to the qualifications,
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functions, or duties of the business or profession for which the
licensee’s license was issued.

(c) A conviction within the meaning of this section means a plea
or verdict of guilty or a conviction following a plea of nolo
contendere. Any action-whieh that a board is permitted to take
following the establishment of a conviction may be taken when
the time for appeal has elapsed, or the judgment of conviction has
been affirmed on appeal, or when an order granting probation is
made suspending the imposition of sentence;trrespeetiveof=a
SUOSCqUCHit—OTrac o ac 'ii"i"i “i 0 40 [1C

Penal-Code.

(d) No license shall be suspended or revoked based solely on
any criminal conviction that has been dismissed pursuant to Section
1203.4 or 1203.4a of the Penal Code, since that dismissal creates
a presumption of rehabilitation for purposes of this section, unless
the board provides substantial evidence to the contrary in writing
to the person justifying the board’s suspension or revocation of
the license based solely on his or her dismissed conviction that is
substantially related to the qualifications, functions, or duties of
the business or profession for which the license was made.

(e) The department shall annually prepare a report, to be
submitted to the Legislature on October 1, that documents board
suspensions or revocations of licenses based solely on dismissed
criminal convictions as specified in subdivision (d).

() The Legislature hereby finds and declares that the application
of this section has been made unclear by the holding in Petropoulos
v. Department of Real Estate (2006) 142 Cal App.4th 554, and
that the holding in that case has placed a significant nhumber of
statutes and regulations in question, resulting in potential harm
to the consumers of California from licensees who have been
convicted of crimes. Therefore, the Legislature finds and declares
that this section establishes an independent basis for a board to
impose discipline upon a licensee, and that the amendments to this
section made by Senate Bill 797 of the 200708 Regular Session
do not constitute a change to, but rather are declaratory of, existing
law.

SEC. 2. Section 2006 of the Business and Professions Code is
amended to read:

2006. (a) On and after January 1, 2006, any reference in this
chapter to an investigation by the board, or one of its divisions,
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shall be deemed to refer to an investigation-eendueted directed by
employees of the Department of Justice.

(b) This section shall become inoperative on July 1,2068 2010,
and as of January 1,2609 20/ /, is repealed, unless a later enacted
statute, that becomes operative on or before January 1,2669 2011,
deletes or extends the dates on which it becomes inoperative and
is repealed.

SEC. 3. Section 2531 of the Business and Professions Code is
amended to read:

2531. There is in the Department of Consumer Affairs a
Speech-Language Pathology and Audiology Board in which the
enforcement and administration of this chapter is vested. The
Speech-Language Pathology and Audiology Board shall consist
of nine members, three of whom shall be public members.

This section shall become inoperative on July 1,286% 2009, and,
as of January 1,20869 2010, is repealed, unless a later enacted
statute, that becomes effective on or before January 1,2669 20/0,
deletes or extends the inoperative and repeal dates. The repeal of
this section renders the board subject to the review required by
Division 1.2 (commencing with Section 473).

SEC. 4. Section 2531.75 of the Business and Professions Code
is amended to read:

2531.75. (a) The board may appoint a person exempt from
civil service who shall be designated as an executive officer and
who shall exercise the powers and perform the duties delegated
by the board and vested in him or her by this chapter.

(b) This section shall become inoperative on July 1,-2608 2009,
and, as of January 1,2669 2010, is repealed, unless a later enacted
statute, that becomes operative on or before January 1,-2669 2010,
deletes or extends the dates on which it becomes inoperative and
is repealed.

SEC. 5. Section 2841 of the Business and Professions Code is
amended to read:

2841. There is in the Department of Consumer Affairs a Board
of Vocational Nursing and Psychiatric Technicians of the State of
California, consisting of 11 members.

Within the meaning of this chapter, board, or the board, refers
to the Board of Vocational Nursing and Psychiatric Technicians
of the State of California.
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(2) Paragraph (7) of subdivision (a) shall apply only if all tax
returns prepared by that employee are signed by an employer
described in paragraph (7) of subdivision (a).

(3) No person described in this subdivision as an employee may
sign a tax return, unless that employee is otherwise exempt under
this section, is registered as a tax preparer with the Council, or
is an employee of either a trust company or trust business described
in paragraph (3) of subdivision (a), or any employee of a financial
institution described in paragraph (4) of subdivision (a).

(4) In the case of any employee of a trust company or trust
business described in paragraph (3) of subdivision (a), or any
employee of a financial institution described in paragraph (4) of
subdivision (a), the exemption provided under this subdivision
shall only apply to activities conducted by that employee that are
within the scope of his or her employment.

(c) For purposes of this section, preparation of a tax return
includes the inputting of tax data into a computer.

SEC. 20. Section 22259 of the Business and Professions Code
is amended to read:

22259. This chapter shall be subject to the review required by
Division 1.2 (commencing with Section 473).

This chapter shall become inoperative on July 1,-2668 2009,
and, as of January 1,2609 2010, is repealed, unless a later enacted
statute, which becomes effective on or before January 1,-2669
2010, deletes or extends that date on which it becomes inoperative
and is repealed.

SEC. 21. Section 12529 of the Government Code, as amended
by Section 24 of Chapter 674 of the Statutes of 2005, is amended
to read:

12529. (a) There is in the Department of Justice the Health
Quality Enforcement Section. The primary responsibility of the
section is to investigate and prosecute proceedings against licensees
and applicants within the jurisdiction of the Medical Board of
California including all committees under the jurisdiction of the
board or a division of the board, including the Board of Podiatric
Medicine, and the Board of Psychology.

(b) The Attorney General shall appoint a Senior Assistant
Attorney General of the Health Quality Enforcement Section. The
Senior Assistant Attorney General of the Health Quality
Enforcement Section shall be an attorney in good standing licensed
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to practice in the State of California, experienced in prosecutorial
or administrative disciplinary proceedings and competent in the
management and supervision of attorneys performing those
functions.

(c) The Attorney General shall ensure that the Health Quality
Enforcement Section is staffed with a sufficient number of
experienced and able employees that are capable of handling the
most complex and varied types of disciplinary actions against the
licensees of the division or board.

(d) Funding for the Health Quality Enforcement Section shall
be budgeted in consultation with the Attorney General from the
special funds financing the operations of the Medical Board of
California, the California Board of Podiatric Medicine, and the
committees under the jurisdiction of the Medical Board of
California or a division of the board, and the Board of Psychology,
with the intent that the expenses be proportionally shared as to
services rendered.

(e) This section shall become inoperative on July 1,2668 2010,
and, as of January 1,2609 20/, is repealed, unless a later enacted
statute, that becomes operative on or before January 1,2669 2011,
deletes or extends the dates on which it becomes inoperative and
is repealed.

SEC. 21.5 Section 12529 of the Government Code, as amended
by Section 24 of Chapter 674 of the Statutes of 2005, is amended
to read:

12529. (a) There is in the Department of Justice the Health
Quality Enforcement Section. The primary responsibility of the
section is to investigate and prosecute proceedings against licensees
and applicants within the jurisdiction of the Medical Board of
California—ineluding—at—eommittees, the California Board of
Podiatric Medicine, the Board of Psychology, or any committee
under the jurisdiction of the-board Medical Board of California

or a lelSlOIl of the board;—ineluding—theBeard—ofPodiatrie

(b) The Attorney General shall appoint a Senior Assistant
Attorney General of the Health Quality Enforcement Section. The
Senior Assistant Attorney General of the Health Quality
Enforcement Section shall be an attorney in good standing licensed
to practice in the State of California, experienced in prosecutorial
or administrative disciplinary proceedings and competent in the
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management and supervision of attorneys performing those
functions.

(c) The Attorney General shall ensure that the Health Quality
Enforcement Section is staffed with a sufficient number of
experienced and able employees that are capable of handling the
most complex and varied types of disciplinary actions against the
licensees of the division or board.

(d) Funding for the Health Quality Enforcement Section shall
be budgeted in consultation with the Attorney General from the
special funds financing the operations of the Medical Board of
California, the California Board of Podiatric Medicine, the Board
of Psychology, and the committees under the jurisdiction of the
Medical Board of California or a division of the board;eand-the
Board—of-—Psyehotogy; with the intent that the expenses be
proportionally shared as to services rendered.

(e) This section shall become inoperative on July 1,2668 2010,
and, as of January 1,2069 2011, is repealed, unless a later enacted
statute, that becomes operative on or before January 1,2669 2071,
deletes or extends the dates on which it becomes inoperative and
is repealed.

SEC. 22. Section 12529 of the Government Code, as added by
Section 25 of Chapter 674 of the Statutes of 2005, is amended to
read.

12529. (a) There is in the Department of Justice the Health
Quality Enforcement Section. The primary responsibility of the
section is to prosecute proceedings against licensees and applicants
within the jurisdiction of the Medical Board of California including
all committees under the jurisdiction of the board or a division of
the board, including the Board of Podiatric Medicine, and the
Board of Psychology, and to provide ongoing review of the
investigative activities conducted in support of those prosecutions,
as provided in subdivision (b) of Section 12529.5.

(b) The Attorney General shall appoint a Senior Assistant
Attorney General of the Health Quality Enforcement Section. The
Senior Assistant Attorney General of the Health Quality
Enforcement Section shall be an attorney in good standing licensed
to practice in the State of California, experienced in prosecutorial
or administrative disciplinary proceedings and competent in the
management and supervision of attorneys performing those
functions.
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(c) The Attorney General shall ensure that the Health Quality
Enforcement Section is statfed with a sufficient number of
experienced and able employees that are capable of handling the
most complex and varied types of disciplinary actions against the
licensees of the division or board.

(d) Funding for the Health Quality Enforcement Section shall
be budgeted in consultation with the Attorney General from the
special funds financing the operations of the Medical Board of
California, the California Board of Podiatric Medicine, and the
committees under the jurisdiction of the Medical Board of
California or a division of the board, and the Board of Psychology,
with the intent that the expenses be proportionally shared as to
services rendered.

(e) This section shall become operative July 1,2668 20/0.

SEC. 22.5 Section 12529 of the Government Code, as added
by Section 25 of Chapter 674 of the Statutes of 2005, is amended
to read:

12529. (a) There is in the Department of Justice the Health
Quality Enforcement Section. The primary responsibility of the
section is to prosecute proceedings against licensees and applicants
within the jurisdiction of the Medical Board of Californiatrrehuding
atbeommitttees, the California Board of Podiatric Medicine, the
Board of Psychology, or any committee under the jurisdiction of
the—boafd Medzcal Board of Calzforma ora d1v1510n of the board—

Psyehﬁ’rﬁgy and to prov1de ongoing review of the investigative
activities conducted in support of those prosecutions, as provided
in subdivision (b) of Section 12529.5.

(b) The Attorney General shall appoint a Senior Assistant
Attorney General of the Health Quality Enforcement Section. The
Senior Assistant Attorney General of the Health Quality
Enforcement Section shall be an attorney in good standing licensed
to practice in the State of California, experienced in prosecutorial
or administrative disciplinary proceedings and competent in the
management and supervision of attorneys performing those
functions.

(¢) The Attorney General shall ensure that the Health Quality
Enforcement Section is staffed with a sufficient number of
experienced and able employees that are capable of handling the
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most complex and varied types of disciplinary actions against the
licensees of the division or board.

(d) Funding for the Health Quality Enforcement Section shall
be budgeted in consultation with the Attorney General from the
special funds financing the operations of the Medical Board of
California, the California Board of Podiatric Medicine, the Board
of Psychology, and the committees under the jurisdiction of the
Medical Board of California or a division of the board;and-the
Board—ofPsychology; with the intent that the expenses be
proportionally shared as to services rendered.

(e) This section shall become operative July 1,2668 201/0.

SEC. 23. Section 12529.5 of the Government Code, as amended
by Section 26 of Chapter 674 of the Statutes of 2005, is amended
to read.

12529.5. (a) All complaints or relevant information concerning
licensees that are within the jurisdiction of the Medical Board of
California or the Board of Psychology shall be made available to
the Health Quality Enforcement Section.

(b) The Senior Assistant Attorney General of the Health Quality
Enforcement Section shall assign attorneys to work on location at
the intake unit of the boards described 1n subdivision (d) of Section
12529 to assist in evaluating and screening complaints and to assist
in developing uniform standards and procedures for processing
complaints.

(c) The Senior Assistant Attorney General or his or her deputy
attorneys general shall assist the boards, division, or allied health
committees, including the Board of Podiatric Medicine, in
designing and providing initial and in-service training programs
for staff of the division, boards, or allied health committees,
including, but not limited to, information collection and
investigation.

(d) The determination to bring a disciplinary proceeding against
a licensee of the division or the boards shall be made by the
executive officer of the division, the board, or allied health
committee, including the Board of Podiatric Medicine, or the Board
of Psychology, as appropriate in consultation with the senior
assistant.

(e) This section shall become inoperative on July 1,2668 2010,
and, as of January 1,2609 2011, is repealed, unless a later enacted
statute, that becomes operative on or before January 1,2669 2071,
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deletes or extends the dates on which it becomes inoperative and
is repealed.

SEC. 23.5. Section 12529.5 of the Government Code, as
amended by Section 26 of Chapter 674 of the Statutes of 20035, is
amended to read:

12529.5. (a) All complaints or relevant information concerning
licensees that are within the jurisdiction of the Medical Board of
California, the California Board of Podiatric Medicine, or the
Board of Psychology shall be made available to the Health Quality
Enforcement Section.

(b) The Senior Assistant Attorney General of the Health Quality
Enforcement Section shall assign attorneys to work on location at
the intake unit of the boards described in subdivision (d) of Section
12529 to assist in evaluating and screening complaints and to assist
in developing uniform standards and procedures for processing

complaints.

(c) The Senior Assistant Attorney General or his or her deputy
attorneys general shall ass1st the boards d1v1s10n or-ﬁHied—he&H-h

a etne; committees
in des1 gmng and prov1d1ng 1n1t1a1 and in-service training programs
for staff of the division, boards, or—athed-heatth committees,
including, but not limited to, information collection and
investigation.

(d) The determination to bring a disciplinary proceeding against
a licensee of the division or the boards shall be made by the

executlve ofﬁcer of the d1v151on—dqe—boafd—eﬁa~}hed—hea+th

e-f—Psyehe%egy boards or committees, as approprlate in consultatlon
with the senior assistant.

(e) This section shall become inoperative on July 1,266% 2010,
and, as of January 1,2609 20/, is repealed, unless a later enacted
statute, that becomes operative on or before January 1,2669 2071,
deletes or extends the dates on which it becomes inoperative and
is repealed.

SEC. 24. Section 12529.5 of the Government Code, as added
by Section 27 of Chapter 674 of the Statutes of 2005, is amended
to read:

12529.5. (a) All complaints or relevant information concerning
licensees that are within the jurisdiction of the Medical Board of
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California or the Board of Psychology shall be made available to
the Health Quality Enforcement Section.

(b) The Senior Assistant Attorney General of the Health Quality
Enforcement Section shall assign attorneys to assist the division
and the boards in intake and investigations and to direct
discipline-related prosecutions. Attorneys shall be assigned to
work closely with each major intake and investigatory unit of the
boards, to assist in the evaluation and screening of complaints from
receipt through disposition and to assist in developing uniform
standards and procedures for the handling of complaints and
investigations.

A deputy attorney general of the Health Quality Enforcement
Section shall frequently be available on location at each of the
working offices at the major investigation centers of the boards,
to provide consultation and related services and engage in case
review with the boards’ investigative, medical advisory, and intake
staff. The Senior Assistant Attorney General and deputy attorneys
general working at his or her direction shall consult as appropriate
with the investigators of the boards, medical advisors, and
executive staff in the investigation and prosecution of disciplinary
cases.

(c) The Senior Assistant Attorney General or his or her deputy
attorneys general shall assist the boards, division, or allied health
committees, including the Board of Podiatric Medicine, in
designing and providing initial and in-service training programs
for staff of the division, boards, or allied health committees,
including, but not limited to, information collection and
investigation.

(d) The determination to bring a disciplinary proceeding against
a licensee of the division or the boards shall be made by the
executive officer of the division, the board, or allied health
committee, including the Board of Podiatric Medicine, or the Board
of Psychology, as appropriate in consultation with the senior
assistant.

(e) This section shall become operative July 1,2608 2010.

SEC. 24.5 Section 12529.5 of the Government Code, as added
by Section 27 of Chapter 674 of the Statutes of 2005, is amended
to read.:

12529.5. (a) All complaints or relevant information concerning
licensees that are within the jurisdiction of the Medical Board of
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California, the California Board of Podiatric Medicine, or the
Board of Psychology shall be made available to the Health Quality
Enforcement Section.

(b) The Senior Assistant Attorney General of the Health Quality
Enforcement Section shall assign attorneys to assist the division
and the boards in intake and investigations and to direct
discipline-related prosecutions. Attorneys shall be assigned to
work closely with each major intake and investigatory unit of the
boards, to assist in the evaluation and screening of complaints from
receipt through disposition and to assist in developing uniform
standards and procedures for the handling of complaints and
investigations.

A deputy attorney general of the Health Quality Enforcement
Section shall frequently be available on location at each of the
working offices at the major investigation centers of the boards,
to provide consultation and related services and engage in case
review with the boards’ investigative, medical advisory, and intake
staff. The Senior Assistant Attorney General and deputy attorneys
general working at his or her direction shall consult as appropriate
with the investigators of the boards, medical advisors, and
executive staff in the investigation and prosecution of disciplinary
cases.

(c) The Senior Assistant Attorney General or his or her deputy
attorneys general shall a551st the boards d1v1s10n or—al-hed—hea}ﬂi

ard-6 etrte; committees

in de&gnmg and prov1dmg mmal and in-service trammg programs
for staff of the division, boards, or—attted—health committees,
including, but not limited to, information collection and
investigation.

(d) The determination to bring a disciplinary proceeding against
a licensee of the division or the boards shall be made by the

executwe ofﬁcer of the d1v1510n—t-]=re—be&rd—0f—a{-1-red—hf:a+th

e-f—Psyehﬁ-}agy boards or committees, as appropriate 1n consultat10n
with the senior assistant.

(e) This section shall become operative July 1,2668 2010.

SEC. 26. Section 12529.6 of the Government Code is amended
to read.:

12529.6. (a) The Legislature finds and declares that the
Medical Board of California, by ensuring the quality and safety
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of medical care, performs one of the most critical functions of state
government, Because of the critical importance of the board’s
public health and safety function, the complexity of cases involving
alleged misconduct by physicians and surgeons, and the evidentiary
burden in the board’s disciplinary cases, the Legislature finds and
declares that using a vertical enforcement and prosecution model
for those investigations is in the best interests of the people of
California.

(b) Notwithstanding any other provision of law, as of January
1, 2006, each complaint that is referred to a district office of the
board for investigation shall be simultaneously and jointly assigned
to an investigator and to the deputy attorney general in the Health
Quality Enforcement Section responsible for prosecuting the case
if the investigation results in the filing of an accusation. The joint
assignment of the investigator and the deputy attorney general
shall exist for the duration of the disciplinary matter. During the
assignment, the investigator so assigned shall, under the direction
but not the supervision of the deputy attorney general, be
responsible for obtaining the evidence required to permit the
Attorney General to advise the board on legal matters such as
whether the board should file a formal accusation, dismiss the
complaint for a lack of evidence required to meet the applicable
burden of proof, or take other appropriate legal action.

(c) The Medical Board of California, the Department of
Consumer Affairs, and the Office of the Attorney General shall,
if necessary, enter into an interagency agreement to implement
this section.

(d) This section does not affect the requirements of Section
12529.5 as applied to the Medical Board of California where
complaints that have not been assigned to a field office for
investigation are concerned.

(e) It is the intent of the Legislature to enhance the vertical
enforcement and prosecution model as set forth in subdivision (a).
The Medical Board of California shall do both of the following:

(1) Increase its computer capabilities and compatibilities with
the Health Quality Enforcement Section in order to share case
information.

(2) Establish and implement a plan to locate its enforcement
staff and the staff of the Health Quality Enforcement Section in
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the same offices, as appropriate, in order to carry out the intent
of the vertical enforcement and prosecution model.

)

() This section shall become inoperative on July 1,268088 2010,
and, as of January 1,2669 2011, is repealed, unless a later enacted
statute, that is enacted before January 1,2609 20/1, deletes or
extends the dates on which it becomes inoperative and is repealed.

SEC. 27. Section 12529.7 of the Government Code is amended
fo read.

12529.7. By July 1,-2667 2009, the Medical Board of
California, in consultation with the Department of Justice, the
Department of Consumer Affairs, the Department of Finance, and
the Department of Personnel Administration, shall report and make
recommendations to the Governor and the Legislature on the
vertical enforcement and prosecution model created under Section
12529.6.

SEC. 28. Section 1.5 of this bill incorporates amendments to
Section 490 of the Business and Professions Code proposed by
both this bill and AB 1025. It shall only become operative if (1)
both bills are enacted and become effective on or before January
1, 2008, (2) each bill amends Section 490 of the Business and
Professions Code, and (3) this bill is enacted after AB 1025, in
which case Section [ of this bill shall not become operative.

SEC. 29. Sections 21.5 and 22.5 of this bill incorporate
amendments to Section 12529 of the Government Code proposed
by both this bill and SB 1048. They shall only become operative
if (1) both bills are enacted and become effective on or before
January 1, 2008, (2) each bill amends Section 12529 of the
Government Code, and (3) this bill is enacted after SB 1048, in
which case Sections 21 and 22 of this bill shall not become
operative.

SEC. 30. Sections 23.5 and 24.5 of this bill incorporate
amendments to Section 12529.5 of the Government Code proposed
by both this bill and SB 1048. They shall only become operative
if (1) both bills are enacted and become effective on or before
January 1, 2008, (2) each bill amends Section 12529.5 of the
Government Code, and (3) this bill is enacted after SB 1048, in
which case Sections 23 and 24 of this bill shall not become
operative.
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SEC. 31. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution.

98



MEDICAL BOARD OF CALIFORNIA
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This bill is currently on the Assembly Floor and has not been set for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would prohibit the Department of Managed Health Care (DMHC) from
using fines and penalty revenues to reduce assessments levied on health care service plans
and redirects these penalty revenues to the Physician Corps Loan Repayment Program.

ANALYSIS:

The Department of Managed Health Care (DMHC) regulates the operations of
health plans to assure access to medical care and to protect the interests of consumers and
providers. The department has an annual budget of approximately $44 million with three
hundred employees supported entirely by an assessment on licensed health plans. The
department is authorized to levy fines and administrative penalties against plans for
violations of the Knox-Keene Act, and under current practice, the department now deposits
any resulting fine revenue into its operating budget. The fiscal effect of depositing these
revenues is to reduce the assessments of health plans. Penalty revenues vary from year to
year. In 2005, penalties totaled $1.5 million, in 2006 fines generated $ 3.3 million, and in
2007 the department collected $ 4.8 million. At present, roughly $2.5 million in fines are
challenged by the plans and are outstanding.

This bill would redirect the fine revenue from the DMHC’s budget to the Steven
M. Thompson Physician Loan Repayment Program. The program has been funded from a
variety of sources, currently has less than $1 million in funding and has eligible requests
for more than $15 million.

FISCAL.: None to MBC.

POSITION: Recommendation: Support
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SENATE BILL No. 1379

Introduced by Senator Ducheny

February 21, 2008

An act to amend Sections 1367.01, 1367.03, 1368, 1368.04, 1374.9,
1374.34, 1393.6, and 128555 of, and to add Section 1341.45 to, the
Health and Safety Code, relating to health care service plans.

LEGISLATIVE COUNSEL’S DIGEST

SB 1379, as introduced, Ducheny. Fines and penalties: physician
loan repayment.

Existing law establishes the Medically Underserved Account for
Physicians within the Health Professions Education Fund that is
managed by the Health Professions Education Foundation and the Office
of Statewide Health Planning and Development. Under existing law,
the primary purpose of the account is to fund the Steven M. Thompson
Physician Corps Loan Repayment Program, which provides for the
repayment of educational loans, as specified, obtained by a physician
and surgeon who practices in a medically underserved area of the state,
as defined. Under existing law, funds placed in the account for those
purposes are continuously appropriated.

Existing law, the Knox-Keene Health Care Service Plan Act of 1975,
provides for the licensure and regulation of health care service plans
by the Department of Managed Health Care. Existing law subjects
health care service plans to various fines and administrative penalties
for failing to comply with specified provisions of the act and requires
that certain administrative penalties be deposited in the Managed Care
Fund. Existing law also requires health care service plans to pay
specified assessments each fiscal year as a reimbursement of their share
of the costs and expenses reasonably incurred in the administration of
the act. Existing law requires the adjustment of those assessments and
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other charges set forth in the act if the director of the department
determines that they are in excess of the amount necessary, or are
insufficient, to meet the expenses of the act.

This bill would prohibit using the fines and administrative penalties
authorized by the act to reduce those assessments. The bill would also
require that the fines and administrative penalties authorized pursuant
to the act be paid to the Medically Underserved Account for Physicians
to be used, upon appropriation by the Legislature, for the purposes of
the Physician Corps Loan Repayment Program. The bill would specify
that those funds are not continuously appropriated.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1341.45 is added to the Health and Safety
Code, to read:

1341.45. The fines and administrative penalties authorized
pursuant to this chapter shall be paid to the Medically Underserved
Account for Physicians within the Health Professions Education
Fund and shall, upon appropriation by the Legislature, be used for
the purposes of the Steven M. Thompson Physician Corps Loan
Repayment Program, as specified in Article 5 (commencing with
Section 128550) of Chapter 5 of Part 3 of Division 107 and,
notwithstanding Section 128555, shall not be used to provide
11 funding for the Physician Volunteer Program. Notwithstanding
12 Section 1356.1, these fines and penalties shall not be used to reduce
13 the assessments imposed on health care service plans pursuant to
14 Section 1356.

15 SEC. 2. Section 1367.01 of the Health and Safety Code is
16 amended to read:

17 1367.01. (a) A health care service plan and any entity with
18 which it contracts for services that include utilization review or
19 utilization = management functions, that prospectively,
20 retrospectively, or concurrently reviews and approves, modifies,
21 delays, or denies, based in whole or in part on medical necessity,
22 requests by providers prior to, retrospectively, or concurrent with
23 the provision of health care services to enrollees, or that delegates
24 these functions to medical groups or independent practice
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associations or to other contracting providers, shall comply with
this section.

(b) A health care service plan that is subject to this section shall
have written policies and procedures establishing the process by
which the plan prospectively, retrospectively, or concurrently
reviews and approves, modifies, delays, or denies, based in whole
or in part on medical necessity, requests by providers of health
care services for plan enrollees. These policies and procedures
shall ensure that decisions based on the medical necessity of
proposed health care services are consistent with criteria or
guidelines that are supported by clinical principles and processes.
These criteria and guidelines shall be developed pursuant to Section
1363.5. These policies and procedures, and a description of the
process by which the plan reviews and approves, modifies, delays,
or denies requests by providers prior to, retrospectively, or
concurrent with the provision of health care services to enrollees,
shall be filed with the director for review and approval, and shall
be disclosed by the plan to providers and enrollees upon request,
and by the plan to the public upon request.

(c) A health care service plan subject to this section, except a
plan that meets the requirements of Section 1351.2, shall employ
or designate a medical director who holds an unrestricted license
to practice medicine in this state issued pursuant to Section 2050
of the Business and Professions Code or pursuant to the
Osteopathic Act, or, if the plan 1s a specialized health care service
plan, a clinical director with California licensure in a clinical area
appropriate to the type of care provided by the specialized health
care service plan. The medical director or clinical director shall
ensure that the process by which the plan reviews and approves,
modifies, or denies, based in whole or in part on medical necessity,
requests by providers prior to, retrospectively, or concurrent with
the provision of health care services to enrollees, complies with
the requirements of this section.

(d) Ifhealth plan personnel, or individuals under contract to the
plan to review requests by providers, approve the provider’s
request, pursuant to subdivision (b), the decision shall be
communicated to the provider pursuant to subdivision (h).

(e) No individual, other than a licensed physician or a licensed
health care professional who is competent to evaluate the specific
clinical issues involved in the health care services requested by
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the provider, may deny or modify requests for authorization of
health care services for an enrollee for reasons of medical necessity.
The decision of the physician or other health care professional
shall be communicated to the provider and the enrollee pursuant
to subdivision (h).

(f) The criteria or guidelines used by the health care service
plan to determine whether to approve, modify, or deny requests
by providers prior to, retrospectively, or concurrent with, the
provision of health care services to enrollees shall be consistent
with clinical principles and processes. These criteria and guidelines
shall be developed pursuant to the requirements of Section 1363.5.

(g) If the health care service plan requests medical information
from providers in order to determine whether to approve, modify,
or deny requests for authorization, the plan shall request only the
information reasonably necessary to make the determination.

(h) Indetermining whether to approve, modify, or deny requests
by providers prior to, retrospectively, or concurrent with the
provision of health care services to enrollees, based in whole or
in part on medical necessity, a health care service plan subject to
this section shall meet the following requirements:

(1) Decisions to approve, modify, or deny, based on medical
necessity, requests by providers prior to, or concurrent with the
provision of health care services to enrollees that do not meet the
requirements for the 72-hour review required by paragraph (2),
shall be made in a timely fashion appropriate for the nature of the
enrollee’s condition, not to exceed five business days from the
plan’s receipt of the information reasonably necessary and
requested by the plan to make the determination. In cases where
the review is retrospective, the decision shall be communicated to
the individual who received services, or to the individual’s
designee, within 30 days of the receipt of information that is
reasonably necessary to make this determination, and shall be
communicated to the provider in a manner that is consistent with
current law. For purposes of this section, retrospective reviews
shall be for care rendered on or after January 1, 2000.

(2) When the enrollee’s condition is such that the enrollee faces
an imminent and serious threat to his or her health, including, but
not limited to, the potential loss of life, limb, or other major bodily
function, or the normal timeframe for the decisionmaking process,
as described in paragraph (1), would be detrimental to the enrollee’s
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life or health or could jeopardize the enrollee’s ability to regain
maximum function, decisions to approve, modify, or deny requests
by providers prior to, or concurrent with, the provision of health
care services to enrollees, shall be made in a timely fashion
appropriate for the nature of the enrollee’s condition, not to exceed
72 hours after the plan’s receipt of the information reasonably
necessary and requested by the plan to make the determination.
Nothing in this section shall be construed to alter the requirements
of subdivision (b) of Section 1371.4. Notwithstanding Section
1371.4, the requirements of this division shall be applicable to all
health plans and other entities conducting utilization review or
utilization management.

(3) Decisions to approve, modify, or deny requests by providers
for authorization prior to, or concurrent with, the provision of
health care services to enrollees shall be communicated to the
requesting provider within 24 hours of the decision. Except for
concurrent review decisions pertaining to care that is underway,
which shall be communicated to the enrollee’s treating provider
within 24 hours, decisions resulting in demnial, delay, or
modification of all or part of the requested health care service shall
be communicated to the enrollee in writing within two business
days of the decision. In the case of concurrent review, care shall
not be discontinued until the enrollee’s treating provider has been
notified of the plan’s decision and a care plan has been agreed
upon by the treating provider that is appropriate for the medical
needs of that patient.

(4) Communications regarding decisions to approve requests
by providers prior to, retrospectively, or concurrent with the
provision of health care services to enrollees shall specify the
specific health care service approved. Responses regarding
decisions to deny, delay, or modify health care services requested
by providers prior to, retrospectively, or concurrent with the
provision of health care services to enrollees shall be
communicated to the enrollee in writing, and to providers initially
by telephone or facsimile, except with regard to decisions rendered
retrospectively, and then in writing, and shall include a clear and
concise explanation of the reasons for the plan’s decision, a
description of the criteria or guidelines used, and the clinical
reasons for the decisions regarding medical necessity. Any written
communication to a physician or other health care provider of a
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denial, delay, or modification of a request shall include the name
and telephone number of the health care professional responsible
for the denial, delay, or modification. The telephone number
provided shall be a direct number or an extension, to allow the
physician or health care provider easily to contact the professional
responsible for the denial, delay, or modification. Responses shall
also include information as to how the enrollee may file a grievance
with the plan pursuant to Section 1368, and in the case of Medi-Cal
enrollees, shall explain how to request an administrative hearing
and aid paid pending under Sections 51014.1 and 51014.2 of Title
22 of the California Code of Regulations.

(5) If the health care service plan cannot make a decision to
approve, modify, or deny the request for authorization within the
timeframes specified in paragraph (1) or (2) because the plan is
not in receipt of all of the information reasonably necessary and
requested, or because the plan requires consultation by an expert
reviewer, or because the plan has asked that an additional
examination or test be performed upon the enrollee, provided the
examination or test is reasonable and consistent with good medical
practice, the plan shall, immediately upon the expiration of the
timeframe specified in paragraph (1) or (2) or as soon as the plan
becomes aware that it will not meet the timeframe, whichever
occurs first, notify the provider and the enrollee, in writing, that
the plan cannot make a decision to approve, modify, or deny the
request for authorization within the required timeframe, and specify
the information requested but not received, or the expert reviewer
to be consulted, or the additional examinations or tests required.
The plan shall also notify the provider and enrollee of the
anticipated date on which a decision may be rendered. Upon receipt
of all information reasonably necessary and requested by the plan,
the plan shall approve, modify, or deny the request for authorization
within the timeframes specified in paragraph (1) or (2), whichever
applies.

(6) Ifthe director determines that a health care service plan has
failed to meet any of the timeframes in this section, or has failed
to meet any other requirement of this section, the director may
assess, by order, administrative penalties for each failure. A
proceeding for the issuance of an order assessing administrative
penalties shall be subject to appropriate notice to, and an
opportunity for a hearing with regard to, the person affected, in
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accordance with subdivision (a) of Section 1397. The
administrative penalties shall not be deemed an exclusive remedy
forthedirector. RCSCPLHA tes-sha O€ i;i Ot1C atervianased
Care-Fund:

(i) A health care service plan subject to this section shall
maintain telephone access for providers to request authorization
for health care services.

(j) A health care service plan subject to this section that reviews
requests by providers prior to, retrospectively, or concurrent with,
the provision of health care services to enrollees shall establish,
as part of the quality assurance program required by Section 1370,
a process by which the plan’s compliance with this section is
assessed and evaluated. The process shall include provisions for
evaluation of complaints, assessment of trends, implementation
of actions to correct identified problems, mechanisms to
communicate actions and results to the appropriate health plan
employees and contracting providers, and provisions for evaluation
of any corrective action plan and measurements of performance.

(k) The director shall review a health care service plan’s
compliance with this section as part of its periodic onsite medical
survey of each plan undertaken pursuant to Section 1380, and shall
include a discussion of compliance with this section as part of its
report issued pursuant to that section.

(/) This section shall not apply to decisions made for the care
or treatment of the sick who depend upon prayer or spiritual means
for healing in the practice of religion as set forth in subdivision
(a) of Section 1270.

(m) Nothing in this section shall cause a health care service plan
to be defined as a health care provider for purposes of any provision
of law, including, but not limited to, Section 6146 of the Business
and Professions Code, Sections 3333.1 and 3333.2 of the Civil
Code, and Sections 340.5, 364, 425.13, 667.7, and 1295 of the
Code of Civil Procedure.

SEC. 3. Section 1367.03 of the Health and Safety Code is
amended to read:

1367.03. (a) Not later than January 1, 2004, the department
shall develop and adopt regulations to ensure that enrollees have
access to needed health care services in a timely manner. In
developing these regulations, the department shall develop
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indicators of timeliness of access to care and, in so doing, shall
consider the following as indicators of timeliness of access to care:

(1) Waiting times for appointments with physicians, including
primary care and specialty physicians.

(2) Timeliness of care in an episode of illness, including the
timeliness of referrals and obtaining other services, if needed.

(3) Waiting time to speak to a physician, registered nurse, or
other qualified health professional acting within his or her scope
of practice who is trained to screen or triage an enrollee who may
need care.

(b) In developing these standards for timeliness of access, the
department shall consider the following:

(1) Clinical appropriateness.

(2) The nature of the specialty.

(3) The urgency of care.

(4) The requirements of other provisions of law, including
Section 1367.01 governing utilization review, that may affect
timeliness of access.

(c) The department may adopt standards other than the time
elapsed between the time an enrollee seeks health care and obtains
care. If the department chooses a standard other than the time
elapsed between the time an enrollee first seeks health care and
obtains it, the department shall demonstrate why that standard is
more appropriate. In developing these standards, the department
shall consider the nature of the plan network.

(d) The department shall review and adopt standards, as needed,
concerning the availability of primary care physicians, specialty
physicians, hospital care, and other health care, so that consumers
have timely access to care. In so doing, the department shall
consider the nature of physician practices, including individual
and group practices as well as the nature of the plan network. The
department shall also consider various circumstances affecting the
delivery of care, including urgent care, care provided on the same
day, and requests for specific providers. If the department finds
that health care service plans and health care providers have
difficulty meeting these standards, the department may make
recommendations to the Assembly Committee on Health and the
Senate Committee on Insurance of the Legislature pursuant to
subdivision (i).
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(e) Indeveloping standards under subdivision (a), the department
shall consider requirements under federal law, requirements under
other state programs, standards adopted by other states, nationally
recognized accrediting organizations, and professional associations.
The department shall further consider the needs of rural areas,
specifically those in which health facilities are more than 30 miles
apart and any requirements imposed by the State Department of
Health Care Services on health care service plans that contract
with the State Department of Health Care Services to provide
Medi-Cal managed care.

() (1) Contracts between health care service plans and health
care providers shall assure compliance with the standards
developed under this section. These contracts shall require
reporting by health care providers to health care service plans and
by health care service plans to the department to ensure compliance
with the standards.

(2) Health care service plans shall report annually to the
department on compliance with the standards in a manner specified
by the department. The reported information shall allow consumers
to compare the performance of plans and their contracting providers
in complying with the standards, as well as changes in the
compliance of plans with these standards.

(g) (1) When evaluating compliance with the standards, the
department shall focus more upon patterns of noncompliance rather
than isolated episodes of noncompliance.

(2) The director may investigate and take enforcement action
against plans regarding noncompliance with the requirements of
this section. Where substantial harm to an enrollee has occurred
as a result of plan noncompliance, the director may, by order,
assess administrative penalties subject to appropriate notice of,
and the opportunity for, a hearing in accordance with Section 1397.
The plan may provide to the director, and the director may
consider, information regarding the plan’s overall compliance with
the requirements of this section. The administrative penalties shall
not be deemed an exclusive remedy available to the director.-Fhese
penalties—shall-be—patd—to—the State Managed—Care—Tund: The
director shall periodically evaluate grievances to determine if any
audit, investigative, or enforcement actions should be undertaken
by the department.
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(3) The director may, after appropriate notice and opportunity
for hearing in accordance with Section 1397, by order, assess
administrative penalties if the director determines that a health
care service plan has knowingly committed, or has performed with
a frequency that indicates a general business practice, either of the
following:

(A) Repeated failure to act promptly and reasonably to assure
timely access to care consistent with this chapter.

(B) Repeated failure to act promptly and reasonably to require
contracting providers to assure timely access that the plan is
required to perform under this chapter and that have been delegated
by the plan to the contracting provider when the obligation of the
plan to the enrollee or subscriber is reasonably clear.

(C) The administrative penalties available to the director
pursuant to this section are not exclusive, and may be sought and
employed in any combination with civil, criminal, and other
administrative remedies deemed warranted by the director to
enforce this chapter.

...................

(h) The department shall work with the patient advocate to
assure that the quality of care report card incorporates information
provided pursuant to subdivision (f) regarding the degree to which
health care service plans and health care providers comply with
the requirements for timely access to care.

(1) The department shall report to the Assembly Committee on
Health and the Senate Committee on Insurance of the Legislature
on March 1, 2003, and on March 1, 2004, regarding the progress
toward the implementation of this section.

(j) Every three years, the department shall review information
regarding compliance with the standards developed under this
section and shall make recommendations for changes that further
protect enrollees.

SEC. 4. Section 1368 of the Health and Safety Code is amended
to read:

1368. (a) Every plan shall do all of the following:

(1) Establish and maintain a grievance system approved by the
department under which enrollees may submit their grievances to
the plan. Each system shall provide reasonable procedures in
accordance with department regulations that shall ensure adequate
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consideration of enrollee grievances and rectification when
appropriate.

(2) Inform its subscribers and enrollees upon enrollment in the
plan and annually thereafter of the procedure for processing and
resolving grievances. The information shall include the location
and telephone number where grievances may be submitted.

(3) Provide forms for grievances to be given to subscribers and
enrollees who wish to register written grievances. The forms used
by plans licensed pursuant to Section 1353 shall be approved by
the director in advance as to format.

(4) (A) Provide for a written acknowledgment within five
calendar days of the receipt of a grievance, except as noted in
subparagraph (B). The acknowledgment shall advise the
complainant of the following:

(1) That the grievance has been received.

(i) The date of receipt.

(ii1) The name of the plan representative and the telephone
number and address of the plan representative who may be
contacted about the grievance.

(B) Grievances received by telephone, by facsimile, by e-mail,
or online through the plan’s Web site pursuant to Section 1368.015,
that are not coverage disputes, disputed health care services
involving medical necessity, or experimental or investigational
treatment and that are resolved by the next business day following
receipt are exempt from the requirements of subparagraph (A) and
paragraph (5). The plan shall maintain a log of all these grievances.
The log shall be periodically reviewed by the plan and shall include
the following information for each complaint:

(1) The date of the call.

(i1) The name of the complainant.

(iit) The complainant’s member identification number.

(iv) The nature of the grievance.

(v) The nature of the resolution.

(vi) The name of the plan representative who took the call and
resolved the grievance.

(5) Provide subscribers and enrollees with written responses to
grievances, with a clear and concise explanation of the reasons for
the plan’s response. For grievances involving the delay, denial, or
modification of health care services, the plan response shall
describe the criteria used and the clinical reasons for its decision,
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including all criteria and clinical reasons related to medical
necessity. If a plan, or one of its contracting providers, issues a
decision delaying, denying, or modifying health care services based
in whole or in part on a finding that the proposed health care
services are not a covered benefit under the contract that applies
to the enrollee, the decision shall clearly specify the provisions in
the contract that exclude that coverage.

(6) Keep in its files all copies of grievances, and the responses
thereto, for a period of five years.

(b) (1) (A) After either completing the grievance process
described in subdivision (a), or participating in the process for at
least 30 days, a subscriber or enrollee may submit the grievance
to the department for review. In any case determined by the
department to be a case involving an imminent and serious threat
to the health of the patient, including, but not limited to, severe
pain, the potential loss of life, limb, or major bodily function, or
in any other case where the department determines that an earlier
review is warranted, a subscriber or enrollee shall not be required
to complete the grievance process or to participate in the process
for at least 30 days before submitting a grievance to the department
for review.

(B) A grievance may be submitted to the department for review
and resolution prior to any arbitration.

(C) Notwithstanding subparagraphs (A) and (B), the department
may refer any grievance that does not pertain to compliance with
this chapter to the State Department of Health Services, the
California Department of Aging, the federal Health Care Financing
Administration, or any other appropriate governmental entity for
investigation and resolution.

(2) If the subscriber or enrollee is a minor, or is incompetent or
incapacitated, the parent, guardian, conservator, relative, or other
designee of the subscriber or enrollee, as appropriate, may submit
the grievance to the department as the agent of the subscriber or
enrollee. Further, a provider may join with, or otherwise assist, a
subscriber or enrollee, or the agent, to submit the grievance to the
department. In addition, following submission of the grievance to
the department, the subscriber or enrollee, or the agent, may
authorize the provider to assist, including advocating on behalf of
the subscriber or enrollee. For purposes of this section, a “relative”
includes the parent, stepparent, spouse, adult son or daughter,

99



—_
OO 0~ W B LN

EENRVSIIVS VS IV I VS IR VS SRS IR VS SR US SR US I N6 T (O I (S I 1 T (S T NS T (N 1 06 I NN T N i S e T e
SO X-JTTUNHLEWN—LOOWRO~-ITOANWNERWN—OOO~IADWU B WN —

— 13— SB 1379

grandparent, brother, sister, uncle, or aunt of the subscriber or
enrollee.

(3) The department shall review the written documents submitted
with the subscriber’s or the enrollee’s request for review, or
submitted by the agent on behalf of the subscriber or enrollee. The
department may ask for additional information, and may hold an
informal meeting with the involved parties, including providers
who have joined in submitting the grievance or who are otherwise
assisting or advocating on behalf of the subscriber or enrollee. If
after reviewing the record, the department concludes that the
grievance, in whole or in part, is eligible for review under the
independent medical review system established pursuant to Article
5.55 (commencing with Section 1374.30), the department shall
immediately notify the subscriber or enrollee, or agent, of that
option and shall, if requested orally or in writing, assist the
subscriber or enrollee in participating in the independent medical
review system.

(4) If after reviewing the record of a grievance, the department
concludes that a health care service eligible for coverage and
payment under a health care service plan contract has been delayed,
denied, or modified by a plan, or by one of its contracting
providers, in whole or in part due to a determination that the service
is not medically necessary, and that determination was not
communicated to the enrollee in writing along with a notice of the
enrollee’s potential right to participate in the independent medical
review system, as required by this chapter, the director shall, by
order, assess administrative penalties. A proceeding for the issuance
of an order assessing administrative penalties shall be subject to
appropriate notice of, and the opportunity for, a hearing with regard
to the person affected in accordance with Section 1397. The
administrative penalties shall not be deemed an exclusive remedy

available to the director.Fhese-penattiesshatt-be-patd-to-the-State
Managed-Care Fund:

(5) The department shall send a written notice of the final
disposition of the grievance, and the reasons therefor, to the
subscriber or enrollee, the agent, to any provider that has joined
with or is otherwise assisting the subscriber or enrollee, and to the
plan, within 30 calendar days of receipt of the request for review
unless the director, in his or her discretion, determines that
additional time is reasonably necessary to fully and fairly evaluate
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the relevant grievance. In any case not eligible for the independent
medical review system established pursuant to Article 5.55
(commencing with Section 1374.30), the department’s written
notice shall include, at a minimum, the following:

(A) A summary of its findings and the reasons why the
department found the plan to be, or not to be, in compliance with
any applicable laws, regulations, or orders of the director.

(B) A discussion of the department’s contact with any medical
provider, or any other independent expert relied on by the
department, along with a summary of the views and qualifications
of that provider or expert.

(C) If the enrollee’s grievance is sustained in whole or part,
information about any corrective action taken.

(6) Inany department review of a grievance involving a disputed
health care service, as defined in subdivision (b) of Section
1374.30, that is not eligible for the independent medical review
system established pursuant to Article 5.55 (commencing with
Section 1374.30), in which the department finds that the plan has
delayed, denied, or modified health care services that are medically
necessary, based on the specific medical circumstances of the
enrollee, and those services are a covered benefit under the terms
and conditions of the health care service plan contract, the
department’s written notice shall do either of the following:

(A) Order the plan to promptly offer and provide those health
care services to the enrollee.

(B) Order the plan to promptly reimburse the enrollee for any
reasonable costs associated with urgent care or emergency services,
or other extraordinary and compelling health care services, when
the department finds that the enrollee’s decision to secure those
services outside of the plan network was reasonable under the
circumstances.

The department’s order shall be binding on the plan.

(7) Distribution of the written notice shall not be deemed a
waiver of any exemption or privilege under existing law, including,
but not limited to, Section 6254.5 of the Government Code, for
any information in connection with and including the written
notice, nor shall any person employed or in any way retained by
the department be required to testify as to that information or
notice.
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(8) The director shall establish and maintain a system of aging
of grievances that are pending and unresolved for 30 days or more
that shall include a brief explanation of the reasons each grievance
is pending and unresolved for 30 days or more.

(9) A subscriber or enrollee, or the agent acting on behalf of a
subscriber or enrollee, may also request voluntary mediation with
the plan prior to exercising the right to submit a grievance to the
department. The use of mediation services shall not preclude the
right to submit a grievance to the department upon completion of
mediation. In order to initiate mediation, the subscriber or enrollee,
or the agent acting on behalf of the subscriber or enrollee, and the
plan shall voluntarily agree to mediation. Expenses for mediation
shall be borne equally by both sides. The department shall have
no administrative or enforcement responsibilities in connection
with the voluntary mediation process authorized by this paragraph.

(c) The plan’s grievance system shall include a system of aging
of grievances that are pending and unresolved for 30 days or more.
The plan shall provide a quarterly report to the director of
grievances pending and unresolved for 30 or more days with
separate categories of grievances for Medicare enrollees and
Medi-Cal enrollees. The plan shall include with the report a brief
explanation of the reasons each grievance is pending and
unresolved for 30 days or more. The plan may include the
following statement in the quarterly report that is made available
to the public by the director:

“Under Medicare and Medi-Cal law, Medicare enrollees and

Medi-Cal enrollees each have separate avenues of appeal that

are not available to other enrollees. Therefore, grievances

pending and unresolved may reflect enrollees pursuing their

Medicare or Medi-Cal appeal rights.”

If requested by a plan, the director shall include this statement in
a written report made available to the public and prepared by the
director that describes or compares grievances that are pending
and unresolved with the plan for 30 days or more. Additionally,
the director shall, if requested by a plan, append to that written
report a brief explanation, provided in writing by the plan, of the
reasons why grievances described in that written report are pending
and unresolved for 30 days or more. The director shall not be
required to include a statement or append a brief explanation to a
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written report that the director is required to prepare under this
chapter, including Sections 1380 and 1397.5.

(d) Subject to subparagraph (C) of paragraph (1) of subdivision
(b), the grievance or resolution procedures authorized by this
section shall be in addition to any other procedures that may be
available to any person, and failure to pursue, exhaust, or engage
in the procedures described in this section shall not preclude the
use of any other remedy provided by law.

(e) Nothing in this section shall be construed to allow the
submission to the department of any provider grievance under this
section. However, as part of a provider’s duty to advocate for
medically appropriate health care for his or her patients pursuant
to Sections 510 and 2056 of the Business and Professions Code,
nothing in this subdivision shall be construed to prohibit a provider
from contacting and informing the department about any concerns
he or she has regarding compliance with or enforcement of this
chapter.

SEC. 5. Section 1368.04 of the Health and Safety Code is
amended to read:

1368.04. (a) The director shall investigate and take
enforcement action against plans regarding grievances reviewed
and found by the department to involve noncompliance with the
requirements of this chapter, including grievances that have been
reviewed pursuant to the independent medical review system
established pursuant to Article 5.55 (commencing with Section
1374.30). Where substantial harm to an enrollee has occurred as
a result of plan noncompliance, the director shall, by order, assess
administrative penalties subject to appropriate notice of, and the
opportunity for, a hearing with regard to the person affected in
accordance with Section 1397. The administrative penalties shall
exclusive remedy available to the director.Fhese
pena al-be-—patd-to—theState Managed—Care Fund: The
director shall periodically evaluate grievances to determine if any
audit, investigative, or enforcement actions should be undertaken
by the department.

(b) The director may, after appropriate notice and opportunity
for hearing in accordance with Section 1397, by order, assess
administrative penalties if the director determines that a health
care service plan has knowingly committed, or has performed with
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a frequency that indicates a general business practice, either of the
following:

(1) Repeated failure to act promptly and reasonably to
investigate and resolve grievances in accordance with Section
1368.01.

(2) Repeated failure to act promptly and reasonably to resolve
grievances when the obligation of the plan to the enrollee or
subscriber is reasonably clear.

(c¢) The administrative penalties available to the director pursuant
to this section are not exclusive, and may be sought and employed
in any combination with civil, criminal, and other administrative

SEC. 6. Section 1374.9 of the Health and Safety Code is
amended to read:

1374.9. For violations of Section 1374.7, the director may,
after appropriate notice and opportunity for hearing, by order, levy
administrative penalties as follows:

(a) Any health care service plan that violates Section 1374.7,
or that violates any rule or order adopted or issued pursuant to this
section, is liable for administrative penalties of not less than two
thousand five hundred dollars ($2,500) for each first violation, and
of not less than five thousand dollars ($5,000) nor more than ten
thousand dollars ($10,000) for each second violation, and of not
less than fifteen thousand dollars ($15,000) and not more than one
hundred thousand dollars ($100,000) for each subsequent violation.

..............

Hesalth-Care Fund:

te)

(b) The administrative penalties available to the director pursuant
to this section are not exclusive, and may be sought and employed
in any combination with civil, criminal, and other administrative
remedies deemed advisable by the director to enforce the provisions
of this chapter.

SEC. 7. Section 1374.34 of the Health and Safety Code is
amended to read:

1374.34. (a) Upon receiving the decision adopted by the
director pursuant to Section 1374.33 that a disputed health care
service is medically necessary, the plan shall promptly implement
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the decision. In the case of reimbursement for services already
rendered, the plan shall reimburse the provider or enrollee,
whichever applies, within five working days. In the case of services
not yet rendered, the plan shall authorize the services within five
working days of receipt of the written decision from the director,
or sooner if appropriate for the nature of the enrollee’s medical
condition, and shall inform the enrollee and provider of the
authorization in accordance with the requirements of paragraph
(3) of subdivision (h) of Section 1367.01.

(b) A plan shall not engage in any conduct that has the effect
of prolonging the independent review process. The engaging in
that conduct or the failure of the plan to promptly implement the
decision is a violation of this chapter and, in addition to any other
fines, penalties, and other remedies available to the director under
this chapter, the plan shall be subject to an administrative penalty
of not less than five thousand dollars ($5,000) for each day that

the decision is not implemented. Admintstrattve-penattresshattbe

(c) The director shall require the plan to promptly reimburse
the enrollee for any reasonable costs associated with those services
when the director finds that the disputed health care services were
a covered benefit under the terms and conditions of the health care
service plan contract, and the services are found by the independent
medical review organization to have been medically necessary
pursuant to Section 1374.33, and either the enrollee’s decision to
secure the services outside of the plan provider network was
reasonable under the emergency or urgent medical circumstances,
or the health care service plan contract does not require or provide
prior authorization before the health care services are provided to
the enrollee.

(d) In addition to requiring plan compliance regarding
subdivisions (a), (b), and (c) the director shall review individual
cases submitted for independent medical review to determine
whether any enforcement actions, including penalties, may be
appropriate. In particular, where substantial harm, as defined in
Section 3428 of the Civil Code, to an enrollee has already occurred
because of the decision of a plan, or one of its contracting
providers, to delay, deny, or modify covered health care services
that an independent medical review determines to be medically
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necessary pursuant to Section 1374.33, the director shall impose
penalties.

(e) Pursuant to Section 1368.04, the director shall perform an
annual audit of independent medical review cases for the dual
purposes of education and the opportunity to determine if any
Investigative or enforcement actions should be undertaken by the
department, particularly if a plan repeatedly fails to act promptly
and reasonably to resolve grievances associated with a delay,
denial, or modification of medically necessary health care services
when the obligation of the plan to provide those health care services
to enrollees or subscribers is reasonably clear.

SEC. 8. Section 1393.6 of the Health and Safety Code is
amended to read:

1393.6. For violations of Article 3.1 (commencing with Section
1357) and Article 3.15 (commencing with Section 1357.50), the
director may, after appropriate notice and opportunity for hearing,
by order levy administrative penalties as follows:

(a) Any person, solicitor, or solicitor firm, other than a health
care service plan, who willfully violates any provision of this
chapter, or who willfully violates any rule or order adopted or
issued pursuant to this chapter, is liable for administrative penalties
of not less than two hundred fifty dollars ($250) for each first
violation, and of not less than one thousand dollars ($1,000) and
not more than two thousand five hundred dollars ($2,500) for each
subsequent violation.

(b) Any health care service plan that willfully violates any
provision of this chapter, or that willfully violates any rule or order
adopted or issued pursuant to this chapter, is liable for
administrative penalties of not less than two thousand five hundred
dollars ($2,500) for each first violation, and of not less than five
thousand dollars ($5,000) nor more than ten thousand dollars
($10,000) for each second violation, and of not less than fifteen
thousand dollars ($15,000) and not more than one hundred
thousand dollars ($100,000) for each subsequent violation.

PO ce—aha h o A gingagad

Health-Care Fund:
£y

(c) The administrative penalties available to the director pursuant
to this section are not exclusive, and may be sought and employed
in any combination with civil, criminal, and other administrative
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remedies deemed advisable by the director to enforce the provisions
of this chapter.

SEC. 9. Section 128555 of the Health and Safety Code is
amended to read:

128555. (a) The Medically Underserved Account for
Physicians is hereby established within the Health Professions
Education Fund. The primary purpose of this account is to provide
funding for the ongoing operations of the Steven M. Thompson
Physician Corps Loan Repayment Program provided for under
this article. This account also may be used to provide funding for
the Physician Volunteer Program provided for under this article.

(b) All moneys in the Medically Underserved Account contained
within the Contingent Fund of the Medical Board of California
shall be transferred to the Medically Underserved Account for
Physicians on July 1, 2006.

(c) Funds in the account shall be used to repay loans as follows
per agreements made with physicians:

(1) Funds paid out for loan repayment may have a funding match
from foundations or other private sources.

(2) Loan repayments may not exceed one hundred five thousand
dollars ($105,000) per individual licensed physician.

(3) Loan repayments may not exceed the amount of the
educational loans incurred by the physician participant.

(d) Notwithstanding Section 11105 of the Government Code,
effective January 1, 2006, the foundation may seek and receive
matching funds from foundations and private sources to be placed
in the account. “Matching funds” shall not be construed to be
limited to a dollar-for-dollar match of funds.

(e) Funds placed in the account for purposes of this article,
including funds received pursuant to subdivision (d), are,
notwithstanding Section 13340 of the Government Code,
continuously appropriated for the repayment of loans. This
subdivision shall not apply to funds placed in the account pursuant
to Section 1341.45.

(f) The account shall also be used to pay for the cost of
administering the program and for any other purpose authorized
by this article. The costs for administration of the program may
be up to 5 percent of the total state appropriation for the program
and shall be subject to review and approval annually through the

99



[, T SO 'S T NG RS

—21— SB 1379

state budget process. This limitation shall only apply to the state
appropriation for the program.

(g) The office and the foundation shall manage the account
established by this section prudently in accordance with the other
provisions of law.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 1394
Author: Lowenthal
Bill Date: April 15, 2008, amended
Subject: Lapses of Consciousness: reports to DMV
Sponsor: Author
STATUS OF BILL:

This bill is currently in the Senate Appropriations Committee and has not been set
for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would authorize a physician to report to the Department of Motor Vehicles
(DMV) specified information relating to a patient whom the physician has diagnosed as
having suffered a lapse of consciousness. This would be reported if the physician
reasonably believes that reporting the patient will serve the public interest. This bill
exempts physicians from civil and criminal liability for making these reports. The DMV
would be required, upon receiving a report from a physician pursuant to this bill, to
reexamine the person’s qualifications to operate a vehicle and make a determination
whether to restrict, make subject to terms and conditions of probation, revoke, or suspend a
license based on the assessment by the reporting physician.

ANALYSIS:

Current law requires physicians to report in writing immediately to the local health
officer any patient at least 14 years of age or older who the physician has diagnosed as
having a disorder characterized by lapses of consciousness. The Department of Public
Health (DPH) defines disorders characterized by lapses of consciousness. The local health
officers are responsible for reporting the information received from physicians regarding
patient diagnoses of disorders characterized by lapses of consciousness to the DMV.

This bill would instead require physicians to report directly to the DMV the
specified information relating to patients whom the physician has diagnosed as having
suffered a lapse of consciousness. The physician only need report if, in his or her
professional judgment, the risk of reoccurrence. Thus reporting the patient will serve the
public interest.

The bill specified conditions when reporting is not necessary.



In addition, this bill would require physicians to report to the DMV, in writing,
regarding patients the physician has diagnosed with Alzheimer’s disease and another
dementia disorder.

This bill would exempt physician from civil and criminal liability for making a
report authorized or required by this bill.

The provisions of this bill would commence January 1, 2010 and the DMV would
be required to develop physician reporting forms on or before July 1 2009 and adopt
regulations by January 1, 2010 that define disorders characterized by recurrent lapses of
consciousness and listing those disorders that do not require reporting under this bill.

FISCAL: None

POSITION: Recommendation: Support

April 17,2008



AMENDED IN SENATE APRIL 15, 2008
AMENDED IN SENATE APRIL 3, 2008

SENATE BILL No. 1394

Introduced by Senator Lowenthal

February 21, 2008

An act to repeal Section 103900 of the Health and Safety Code, and
to amend Section 12818 of, and to add Article 6 (commencing with
Section 13010) to Chapter 1 of Division 6 of, the Vehicle Code, relating
to lapses in consciousness.

LEGISLATIVE COUNSEL’S DIGEST

SB 1394, as amended, Lowenthal. Lapses of consciousness: reports
to the Department of Motor Vehicles.

Under existing law, a physician and surgeon is required to report in
writing immediately to the local health officer, the name, date of birth,
and address of every patient at least 14 years of age or older whom the
physician and surgeon has diagnosed as having a disorder characterized
by lapses of consciousness. Existing law requires the State Department
of Public Health, in cooperation with the Department of Motor Vehicles,
to define disorders characterized by lapses of consciousness, and to
include within the defined disorders Alzheimer’s disease and related
disorders that are severe enough to be likely to impair a person’s ability
to operate a motor vehicle. Existing law further requires the local health
officer to provide this information to the Department of Motor Vehicles,
for the information of that department in enforcing the Vehicle Code.

This bill would delete these existing provisions and instead would
authorize a physician and surgeon to report to the Department of Motor
Vehicles (DMV), in good faith, specified information relating to a
patient at least 15 years of age, or 14 years of age if the patient has a
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junior permit, whom the physician and surgeon has diagnosed as having
suffered a lapse of consciousness, if the physician and surgeon
reasonably believes that reporting the patient will serve the public
interest.

This bill, commencing with January 1, 2010, would require a
physician and surgeon to report specified information to the DMV, in
writing, regarding certain patients the physician and surgeon has
diagnosed with Alzheimer’s disease or another dementia disorder, or
with a disorder characterized by lapses of consciousness within the
previous 6 months, as specified. The bill would excuse a physician and
surgeon from these mandatory reporting requirements relating to lapse
of consciousness disorders under designated circumstances.

This bill would exempt a physician and surgeon from civil and
criminal liability for making a report authorized or required by the bill.
The bill, commencing January 1, 2010, would require the DMV, upon
receipt of a report made pursuant to the bill, to reexamine the person’s
qualifications to operate a vehicle, as prescribed, and make a
determination whether to restrict, make subject to terms and conditions
of probation, revoke, or suspend a license based on the evaluation,
reexamination, and assessment provided by the reporting physician.

This bill would require the DMV to develop physician reporting forms
on or before July 1, 2009, and, in cooperation with the State Department
of Public Health and in consultation with appropriate professional
medical organizations, to adopt regulations by January 1, 2010, defining
disorders characterized by recurrent lapses of consciousness and listing
those disorders that do not require reporting under the bill.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 103900 of the Health and Safety Code
2 isrepealed.

3 SEC. 2. Section 12818 of the Vehicle Code, as amended by
4 Section 13 of Chapter 985 of the Statutes of 2000, is amended to
5 read:

6 12818. (a) Upon receipt of a request for reexamination and
7 presentation of a legible copy of a notice of reexamination by a
8 person issued the notice pursuant to Section 21061, or upon receipt
9 ofareport from a local health officer issued pursuant to subdivision
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(b) of Section 103900 of the Health and Safety Code, the
department shall reexamine the person’s qualifications to operate
a motor vehicle, including a demonstration of the person’s ability
to operate a motor vehicle as described in Section 12804.9.

(b) Based on the department’s reexamination of the person’s
qualifications pursuant to subdivision (a), the department shall
determine if either of the following actions should be taken:

(1) Suspend or revoke the driving privilege of that person if the
department finds that any of the grounds exist which authorize the
refusal to issue a license.

(2) Restrict, make subject to terms and conditions of probation,
suspend, or revoke the driving privilege of that person based upon
the records of the department as provided in Chapter 3
(commencing with Section 13800).

(c) As an alternative to subdivision (a), the department may
suspend or revoke the person’s driving privilege as provided under
Article 2 (commencing with Section 13950) of Chapter 3.

(d) Upon request, the department shall notify the law
enforcement agency which employs the traffic officer who issued
the notice of reexamination described in subdivision (a) of the
results of the reexamination.

(e) This section shall remain in effect only until January 1, 2010,
and as of that date is repealed, unless a later enacted statute, that
is enacted before January 1, 2010, deletes or extends that date.

SEC. 3. Section 12818 of the Vehicle Code, as added by
Section 14 of Chapter 985 of the Statutes of 2000, is amended to
read:

12818. (a) Upon receipt of a request for reexamination and
presentation of a legible copy of a notice of reexamination by a
person issued the notice pursuant to Section 21061, the department
shall reexamine the person’s qualifications to operate a motor
vehicle pursuant to Section 13801, notwithstanding the notice
requirement of Section 13801.

(b) Based on the department’s reexamination of the person’s
qualifications pursuant to subdivision (a), the department shall
determine if either of the following actions should be taken:

(1) Suspend or revoke the driving privilege of that person if the
department finds that any of the grounds exist which authorize the
refusal to issue a license.
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(2) Restrict, make subject to terms and conditions of probation,
suspend, or revoke the driving privilege of that person based upon
the records of the department as provided in Chapter 3
(commencing with Section 13800).

(c) As an alternative to subdivision (a), the department may
suspend or revoke the person’s driving privilege as provided under
Article 2 (commencing with Section 13950) of Chapter 3.

(d) Upon request, the department shall notify the law
enforcement agency that employs the traffic officer who issued
the notice of reexamination of the results of the reexamination.

(e) Upon receipt of a report made pursuant to Section 13010 or
13011, the department shall reexamine the reported person’s
qualifications to operate a motor vehicle, including requiring a
road examination pursuant to Section 12804.9. The department
shall make a determination to restrict, make subject to terms and
conditions of probation, revoke, or suspend a license based upon
the evaluation and assessment provided by the reporting physician
and surgeon, a road examination pursuant to Section 12804.9, and
the factors enumerated in Section 110.01 of Title 13 of the
California Code of Regulations.

(f) This section shall become operative on January 1, 2010.

SEC. 4. Article 6 (commencing with Section 13010) 1s added
to Chapter 1 of Division 6 of the Vehicle Code, to read:

Article 6. Physician and Surgeon Reporting of Medical
Conditions

13010. (a) A physician and surgeon shall report immediately
to the department, in writing, the name, date of birth, and address
of every patient at least 15 years of age, or 14 years of age if the
patient has a junior permit, whom the physician and surgeon has
diagnosed with Alzheimer’s disease or another dementia disorder;
or the physician and surgeon has diagnosed as suffering from a
single lapse of consciousness within the previous six months, if
the patient suffers from a disorder identified in Section 2806 of
Title 17 of the California Code of Regulations, and the physician
and surgeon believes, in his or her professional judgment, that the
risk of recurrence is sufficient to pose a threat to public safety; or
the physician and surgeon has diagnosed the patient as previously
suffering multiple lapses of consciousness, and whose medical
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condition is identified in Section 2806 of Title 17 of the California
Code of Regulations, if substantial medical evidence suggests a
recurrence of a lapse of consciousness or that the condition
adversely affects the patient’s ability to operate a motor vehicle.

(b A(1) Except as provided in paragraph (2), a physician and
surgeon is not required to make a report pursuant to this section
if any of the following occurs:

b

(4) Within the previous six months, the physician and surgeon
previously made a report pursuant to this section for this patient,
and the condition has not substantially changed.

&)

(B) Within the previous six months, the patient’s condition was
initially diagnosed by another physician and surgeon, and the
physician and surgeon has knowledge that the prior physician and
surgeon either determined that a report was not required under this
chapter, or made a report to the department, unless there is
substantial medical evidence that the condition has substantially
changed and may adversely affect the person’s ability to drive.

)

(C) The physician and surgeon making the initial diagnosis,
relying on substantial medical evidence, determines both of the
following:

(i) That the disorder can and likely will be controlled and
stabilized within 30 days of the initial diagnosis by medication,
therapy, surgery, a restriction on activities, or devices, and the
treatment has been prescribed, administered, or referred.

By

(ii) That the patient’s condition during the 30-day period does
not pose an undue risk to public safety while operating a motor
vehicle.

(2) If, during the 30-day period described in subparagraph (C)
of paragraph (1), the physician and surgeon determines that the
patient poses an imminent risk to public safety while operating a
motor vehicle or the patient’s impairment or disorder has not been
controlled and stabilized at the conclusion of the 30-day period
described in subparagraph (C) of paragraph (1), the physician
and surgeon shall report immediately to the department in
accordance with subdivision (a).
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(c) A physician and surgeon shall not be civilly or criminally
liable to the reported patient for making any report required or
authorized by this section.

(d) For purposes of this section, “disorders characterized by
lapses of consciousness” means those disorders defined pursuant
to paragraph (1) of subdivision (a) of Section 13012.

(e) This section shall become operative on January 1, 2010.

13011. (a) A physician and surgeon may report immediately
to the Department of Motor Vehicles, in writing, the name, date
of birth, and address of every patient at least 15 years of age or
older, or 14 years of age if the person has a junior permit, whom
the physician and surgeon has diagnosed as having a disorder
characterized by lapses of consciousness, if a physician and surgeon
reasonably and in good faith believes that reporting the patient
will serve the public interest. The physician and surgeon may report
a patient’s condition even if it may not be required under the
department’s definition of disorders characterized by lapses of
consciousness pursuant to this article.

(b) A physician and surgeon who reports a patient pursuant to
this article shall contemporaneously complete and transmit to the
department the form prepared by the department for this purpose,
and shall address each of the factors specified in Section 110.01
of Title 13 of the California Code of Reguiations of which the
physician and surgeon has knowledge.

(c) The reports transmitted pursuant to this article shall be for
use by the department only, and shall be kept confidential and used
solely by the department for the purpose of determining the
eligibility of any person to operate a motor vehicle on the highways
of this state, or for the purpose of a bona fide research project, if
the data is solely provided by the department in anonymous form.

(d) A physician and surgeon shall not be civilly or criminally
liable to the reported patient for making any report required or
authorized by this section.

(e) For purposes of this section, “disorders characterized by
lapses of consciousness” shall be those disorders defined pursuant
to paragraph (1) of subdivision (a) of Section 13012.

(f) This section shall become operative on January 1, 2010.

13011.5. On or before July 1, 2009, the department shall
develop a physician reporting form that incorporates the factors
contained in Section 110.01 of Title 13 of the California Code of
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Regulations. The form shall be made available on the department’s
official Internet Web site for use by all physicians and surgeons.

13012. (a) The department, in cooperation with the State
Department of Public Health, by January 1, 2010, shall adopt
regulations that do all of the following:

(1) Define disorders characterized by recurrent lapses of
consciousness, based upon existing clinical standards for that
definition for purposes of this article, and shall include in that
definition Alzheimer’s disease and those related disorders that are
severe enough to result in recurrent lapses of consciousness and
are likely to impair a person’s ability to operate a motor vehicle.

(2) List circumstances that shall not require reporting pursuant
to Section 13011, because the patient is unable to ever operate a
motor vehicle or is otherwise unlikely to represent a danger that
requires reporting.

(3) List circumstances that do not require reporting pursuant to
this section.

(b) The department shall consult with professional medical
organizations whose members have specific expertise in treatment
of those impairments, conditions, and disorders, including, but not
limited to, those associations related to epilepsy, in the
development of any required definitions and necessary reporting
guidelines to ensure that cases reported pursuant to this section
are limited to impairments, conditions, and disorders that are
characterized by a recurrent lapse of consciousness and that
compromise a patient’s ability to safely operate a motor vehicle.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 1441
Author: Ridley-Thomas
Bill Date: April 7, 2008, amended
Subject: Task Force: address standards for impaired
Sponsor: Author
STATUS OF BILL:

This bill is currently in the Senate Appropriations Committee and has not been set
for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would specify legislative intent that the Bureau of State Audits (BSA)
conduct a thorough performance audit of the diversion programs to evaluate the
effectiveness and efficiency of the programs and providers chosen by the DCA to manage
the programs. This bill would establish the Diversion Coordination Committee (DCC) and
the Licensee Drug and Alcohol Addiction Coordination Committee (LDAACC) within
DCA responsible for establishing guidelines and recommendations relating to licentiates
with alcohol and drug problems.

ANALYSIS:

This bill addresses the issue of impaired licensees in various professions in the
wake of the Medical Board’s (Board) failed audits of the physician diversion program,
which is due to sunset June 30, 2008. The bill is also in response to the fact that no audits
or reviews have been conducted on the other health care licensing boards that maintain and
operate diversion programs for licensees that suffer from chemical dependency. The
purpose of this bill is to increase public protection and restore public confidence by
establishing and maintaining common and uniform standards governing the different health
care licensing boards’ diversion programs.

Many boards outsource their diversion functions. DCA currently manages a master
contract with Maximus, a publicly traded corporation for six boards and one committee’s
diversion programs. The individual boards oversee the programs but Maximus provides
the services. The boards’ diversion programs follow the same general principles of the
Board’s diversion program. DCA’s master contract standardizes certain tasks, such as
designing and implementing a case management system, maintaining 24-hours access lines,



and providing initial intake in in-person assessments. Each board specifies its own policies
and procedures regarding its program.

In addition to specifying intent to have performance audits conducted, this bill
establishes the DCC for those Boards with programs to issue a set of best practices and
recommendations to govern the boards’ diversion programs and diversion evaluation
committees. The bill also establishes the LDAACC responsible for issuing a set of best
practices and recommendations to govern those boards within DCA that do not establish
and maintain diversion programs or evaluation committees. (This would include the Board)
Both the DCC and the LDAACC would be comprised of the executive officers of the
boards and the Director of DCA would act as chair of both committees.

A concern raised at the committee hearing was the lack of addiction healthcare
expertise on these committees.

FISCAL: None

POSITION: Recommendation: Support if amended to require both committees to
have provider expertise.

April 17, 2008



AMENDED IN SENATE APRIL 7, 2008

SENATE BILL No. 1441

Introduced by Senator Ridley-Thomas

February 21, 2008

relatingto-medieine-An act to add Article 3.6 (commencing with Section’
315) to Chapter 4 of Division I of the Business and Professions Code,
relating to health care.

LEGISLATIVE COUNSEL’S DIGEST

SB 1441, as amended, Ridley-Thomas. Phystetans—and-—surgeons:
dtsetp-}rnafyjafeeedufes—Healzng arts practitioners: alcohol and drug

abuse.

Existing law requires various healing arts licensing boards to
establish and administer diversion programs or diversion evaluation
committees for the rehabilitation of healing arts practitioners whose
competency is impaired due to the abuse of drugs or alcohol.

This bill would establish in the Department of Consumer Affairs the
Diversion Coordination Committee, which would be comprised of the
executive officers of those healing arts boards, as specified, that
establish and maintain a diversion program or diversion evaluation
committee, and would establish in the department the Licensee Drug
and Alcohol Addiction Coordination Committee, which would be
comprised of the executive officers of all other healing arts boards. The
bill would require these committees to meet periodically at the discretion
of the department and to each issue, by an unspecified date, a set of
best practices and recommendations, as specified.

et g q lea A adioq Day-g afriaa A o AP g
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Vote: majority. Appropriation: no. Fiscal committee: mo-pes.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. 1tis the intent of the Legislature that the Bureau
2 of State Audits conduct a thorough performance audit of the
3 diversion programs created pursuant to this act in order to evaluate
4 the effectiveness and efficiency of the programs and the providers
5 chosen by the Department of Consumer Affairs to manage the
6 programs, and to make recommendations regarding the
7 continuation of the programs and any changes or reforms required
8 to ensure that individuals participating in the programs are
9 appropriately monitored, and the public is protected from health
10 practitioners who are impaired due to alcohol or drug abuse or
11 mental or physical illness. The department and its staff shall
12 cooperate with the audit, and shall provide data, information, and
13 case files as requested by the auditor to perform all of his or her
14 duties. The provision of confidential data, information, and case
15 files from health care-related boards to the auditor shall not
16 constitute a waiver of any exemption from disclosure or discovery
17 or of any confidentiality protection or privilege otherwise provided
18 by law that is applicable to the data, information, or case files.
19 SEC. 2. Article 3.6 (commencing with Section 315) is added
20 to Chapter 4 of Division 1 of the Business and Professions Code,
21 toread:
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Article 3.6 Healing Arts Licensee Addiction and Diversion

315. (a) There is established in the Department of Consumer
Affairs the Diversion Coordination Committee. The committee
shall be comprised of the executive officers of those healing arts
licensing boards within the department that establish and maintain
diversion programs or diversion evaluation committees. The
Director of Consumer Affairs shall act as the chair of the
committee.

(b) The committee shall meet periodically at the discretion of
the director and shall, no later than ____, issue a set of best
practices and recommendations to govern those healing arts
licensing boards’ diversion programs or diversion evaluation
committees. These recommendations shall propose best practices,
regulations, or changes in law, as are necessary, and shall include,
but shall not be limited to, recommendations addressing all of the
following issues:

(1) When a licensee is to be irrevocably terminated from the
diversion program and referred for disciplinary action.

(2) Periodic audits of the program.

(3) Whether a licensee enrolled in the program who may pose
a risk to patients may continue to practice while in the program
without the knowledge or consent of patients.

(4) How best to ensure that drug tests are random, accurate,
and reliable, and that results for those tests are obtained quickly.

(5) Whether there should be criteria for entry into the program,
such as criteria that differentiate between licensees who the board
has reason to believe pose a risk to patients and those where the
risk is speculative.

316. (a) There is established in the Department of Consumer
Affairs the Licensee Drug and Alcohol Addiction Coordination
Committee. The committee shall be comprised of the executive
officers of the healing arts licensing boards within the department
that do not establish and maintain diversion programs or diversion
evaluation committees. The Director of Consumer Affairs shall
act as the chair of the committee.

(b) The committee shall meet periodically at the discretion of
the department and shall, no later than __, issue a set of best
practices and recommendations to govern those healing arts
licensing boards’ disciplinary programs as they relate to
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disciplinary matters relating to drug or alcohol addiction. These
recommendations shall propose best practices, regulations, or
changes in law, as are necessary, and shall include, but shall not
be limited to, recommendations addressing all of the following
issues, related to drug or alcohol abuse:

(1) Criteria for placing a licensee on probation and related
criteria for reporting and monitoring the probation.

(2) Criteria for refusing a request for probation.

(3) Criteria for imposition of discipline and the level of
discipline.

(4) Criteria for restoration of a license.

317. For purposes of this article, “healing arts licensing
board” means any board established pursuant to Division 2
(commencing with Section 500), the State Board of Chiropractic

Examiners, or the Osteopathic Medical Board of California.
CECTION-L Seetion-2307-of the_Bus: | Profossi
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 1454
Author: Ridley-Thomas
Bill Date: April 7, 2008, amended
Subject: Advertising, OSM, Cosmetic Surgery Standards
Sponsor: Author
STATUS OF BILL:

This bill is currently in the Senate Appropriations Committee and has not been set
for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill requires health care practitioners to provide the type of license under
which the licensee is practicing and the type of degree received on all advertisements. This
bill requires a health care practitioner who is practicing in an outpatient setting to wear a
name tag which includes his or her name and license status. This bill requires the Medical
Board (Board) to adopt regulations on the appropriate level of physician supervision
necessary within clinics using laser or intense pulse light devices for elective cosmetic
surgery. This bill requires the Board post on its website a fact sheet to educate the public
about cosmetic surgery and the risks involved with such surgeries.

ANALYSIS:

This bill aims to further public protection by strengthening the regulation and
oversight of surgical centers and clinics performing cosmetic procedures, and to ensure that
quality of care standards are in place at these clinics and they are monitored by the
appropriate credentialing agency.

The American Society of Plastic Surgeons (ASPS) reports that the top five surgical
procedures of the almost 12 million cosmetic procedures performed in 2007 were breast
augmentation, liposuction, nose reshaping, eyelid surgery, and tummy tuck. Less invasive
procedures such as laser surgery and Botox are increasingly becoming popular as well. As
a result, consumers are inundated with advertisements for these services. Although the
federal Food and Drug Administration oversees the safety of machines and skin-care
products used, there is little regulation of these medical spas to guarantee that patients are
aware of the potential risks associated with all treatments.

Many physicians who are performing cosmetic surgery have not been trained
specifically in that field, and are conducting increasingly complex procedures in settings
outside of hospitals, such as outpatient surgery centers and doctors’ offices. It is also
common for doctors performing cosmetic surgeries to receive their training only from
weekend courses and instructional videos. Currently, there are no uniform standards for



physician training related to cosmetic surgery. The author believes regulation of allied
health professionals in outpatient settings and the settings themselves needs to be
strengthened as well.

Prior attempts to regulate the practice of cosmetic surgery have included SB 1423
(Figueroa) Chapter 873, Statutes of 2006, which required the Board in conjunction with the
Board of Registered Nursing to promulgate regulations to implement changes relating to
the use of laser or intense pulse light devices for cosmetic procedures by physicians,
nurses, and physician assistants. SB 835 (Figueroa) of 1999, would have enacted the
Cosmetic Surgery Patient Disclosure Act, which would have required physicians who
perform cosmetic surgery to provide the Board with information on their training, board
certifications, and the number of procedures performed. SB 836 (Figueroa) Chapter 856,
Statutes of 1999, expanded and revised the prohibition against fraudulent advertising by
health practitioners.

This bill would require the following:

e Advertising by a physician and other health care practitioners must include the type
of license under which the licensee is practicing and the type of degree received
upon graduation from professional training. This will provide to consumers
information to understand the type of healthcare practitioner advertising services.

o Health care practitioners who work in an outpatient setting clinic must wear a name
tag which includes their name and license status. Currently, if the license is
displayed in the office, name tags are not required.

e The Board must make investigation of unlicensed activity or corporate practice of
medicine violations in outpatient clinics one of its priorities.

e The Board must adopt regulations regarding the appropriate level of physician
supervision for health professionals needed within clinics or other settings using
laser or intense pulse light devices.

e The Board must post on its website a fact sheet to educate the public about cosmetic
surgery and its risks.

¢ The Board must additionally notify the public whether a setting is licensed, or that
the setting’s status is in revocation, suspension, or probation.

e The Board or the accrediting agency must periodically inspect every outpatient
setting. Cycles should be set in regulation. The results of these inspections must be
kept on file and shall be available for public inspection.

e The Board must evaluate the performance of an approved accreditation agency no
less than every three years, this section is currently permissive.

The author intends to continue to strengthen the laws for outpatient surgery settings
as the bill moves through the process.
FISCAL: None

POSITION: Recommendation: Support

April 17, 2008



AMENDED IN SENATE APRIL 7, 2008

SENATE BILL No. 1454

Introduced by Senator Ridley-Thomas

February 21, 2008

An act to amend Sections 651, 680, and 2023.5 of, and to add Section
2248 2027.5 to, the Business and Professions Code, and to-add-Seetion
124940 amend Sections 1248.15, 1248.2, 1248.25, 1248.35, and 1248.5
of the Health and Safety Code, relating to healing arts.

LEGISLATIVE COUNSEL’S DIGEST

SB 1454, as amended, Ridley-Thomas. Healing arts: outpatient
settings.

Excioti

(1) Existing law provides that it is unlawful for healing arts licensees
to disseminate or cause to be disseminated any form of public
communication, as defined, containing a false, fraudulent, misleading,
or deceptive statement; or image to induce the provision of services or
the rendering of products relating to a professional practice or business
for which he or she is licensed. Existing law authorizes advertising by
these healing arts licensees to include certain general information. A
violation of these provisions is a misdemeanor.

This bill would impose specific advertising requirements on certain
healing arts licensees. By changing the definition of a crime, this bill
would impose a state-mandated local program.

Excisti

(2) Existing law requires a health care practitioner to disclose, while
working, his or her name and license status, on a specified name tag.
However, existing law exempts from this requirement a health care

Corrected 4-14-08—See last page. 98
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practitioner whose license is prominently displayed in a practice or
office.
This bill would-detete-thatexemption exclude from that exemption a

health care practitioner working in an outpatient clinic.

Existing

(3) Existing law requires the Medical Board of California, in
conjunction with the Board of Registered Nursing, and in consultation
with the Physician Assistant Committee and professionals in the field,
to review issues and problems relating to the use of laser or intense light
pulse devices for elective cosmetic procedures by physicians and
surgeons, nurses, and physician assistants.

This bill would require the Medical Board of California to establish,
as a priority, the investigation of unlicensed activity or other specified
violations in clinics or other settings using laser or intense pulse light
devices. The bill would also require the board to adopt regulations by
July 1, 2009, regarding the appropriate level of physician supervision
needed within clinics or other settings using laser or intense pulse light
devices for elective cosmetic procedures.

(4) Existing law requires the Medical Board of California to post on
the Internet specified information regarding licensed physicians and
SUrgeons.

This bill would require the board to post on its Web site an easy to
understand factsheet to educate the public about cosmetic surgery and
procedures, as specified.

(5) Existing law requires the Medical Board of California, as
successor to the Division of Licensing of the Medical Board of
California, to adopt standards for accreditation of outpatient settings,
as defined, and, in approving accreditation agencies to perform
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accreditation of outpatient settings, ensure that the certification program
shall, at a minimum, include standards for specified aspects of the
settings’ operations.

This bill would include, among those specified aspects, the submission
Sor approval by an accrediting agency at the time of accreditation, a
detailed plan, standardized procedures, and protocols to be followed
in the event of serious complications or side effects from surgery, as
specified.

(6) Existing law also requires the Medical Board of California to
obtain and maintain a list of all accredited, certified, and licensed
outpatient settings, and to notify the public, upon inquiry, whether a
setting is accredited, certified, or licensed, or whether the setting'’s
accreditation, certification, or license has been revoked.

This bill would require the board to notify the public whether a setting
is accredited, certified, or licensed, or the setting’s accreditation,
certification, or license has been revoked, suspended or placed on
probation, or the setting has received a reprimand by the accreditation
agency.

(7) Existing law requires accreditation of an outpatient setting to be
denied by the accreditation agency if the setting does not meet specified
standards. An outpatient setting may reapply for accreditation at any
time after receiving notification of the denial.

This bill would require the accrediting agency to immediately report
to the Medical Board of California if the outpatient setting’s certificate
for accreditation has been denied.

(8) Existing law authorizes the Medical Board of California or an
accreditation agency to, upon reasonable prior notice and presentation
of proper identification, enter and inspect any outpatient setting that
is accredited by an accreditation agency at any reasonable time to
ensure compliance with, or investigate an alleged violation of, any
standard of the accreditation agency or any provision of the specified
law.

This bill would delete the requirement that the board give reasonable
prior notice and presentation of proper identification to perform those
inspections. The bill would also require that every outpatient setting
that is accredited be periodically inspected by the board or the
accreditation agency, as specified.

(9) Existing law authorizes the Medical Board of California to
evaluate the performance of an approved accreditation agency no less
than every three years, or in response to complaints against an agency,
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or complaints against one or more outpatient settings accreditation by
an agency that indicates noncompliance by the agency with the
standards approved by the board.

This bill would make that evaluation mandatory.

The

(10) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 651 of the Business and Professions Code
2 is amended to read:
3 651. (a) It is unlawful for any person licensed under this
4 division or under any initiative act referred to in this division to
5 disseminate or cause to be disseminated any form of public
6 communication containing a false, fraudulent, misleading, or
7 deceptive statement, claim, or image for the purpose of or likely
8 to induce, directly or indirectly, the rendering of professional
9 services or furnishing of products in connection with the
10 professional practice or business for which he or she is licensed.
11 A “public communication” as used in this section includes, but is
12 not limited to, communication by means of mail, television, radio,
I3 motion picture, newspaper, book, list or directory of healing arts
14 practitioners, Internet, or other electronic communication.
15 (b) A false, fraudulent, misleading, or deceptive statement,
16 claim, or image includes a statement or claim that does any of the
17 following:
18 (1) Contains a misrepresentation of fact.
19 (2) Islikely to mislead or deceive because of a failure to disclose
20 material facts.
21 (3) (A) Is intended or is likely to create false or unjustified
22 expectations of favorable results, including the use of any
23 photograph or other image that does not accurately depict the
24 results of the procedure being advertised or that has been altered
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in any manner from the image of the actual subject depicted in the
photograph or image.

(B) Use of any photograph or other image of a model without
clearly stating in a prominent location in easily readable type the
fact that the photograph or image is of a model is a violation of
subdivision (a). For purposes of this paragraph, a model is anyone
other than an actual patient, who has undergone the procedure
being advertised, of the licensee who is advertising for his or her
services.

(C) Use of any photograph or other image of an actual patient
that depicts or purports to depict the results of any procedure, or
presents “before” and “after” views of a patient, without specifying
in a prominent location in easily readable type size what procedures
were performed on that patient is a violation of subdivision (a).
Any “before” and “after” views (i) shall be comparable in
presentation so that the results are not distorted by favorable poses,
lighting, or other features of presentation, and (ii) shall contain a
statement that the same “before” and “after” results may not occur
for all patients.

(4) Relates to fees, other than a standard consultation fee or a
range of fees for specific types of services, without fully and
specifically disclosing all variables and other material factors.

(5) Contains other representations or implications that in
reasonable probability will cause an ordinarily prudent person to
misunderstand or be deceived.

(6) Makes a claim either of professional superiority or of
performing services in a superior manner, unless that claim is
relevant to the service being performed and can be substantiated
with objective scientific evidence.

(7) Makes a scientific claim that cannot be substantiated by
reliable, peer reviewed, published scientific studies.

(8) Includes any statement, endorsement, or testimonial that is
likely to mislead or deceive because of a failure to disclose material
facts.

(c) Any price advertisement shall be exact, without the use of
phrases, including, but not limited to, “as low as,” “and up,”
“lowest prices,” or words or phrases of similar import. Any
advertisement that refers to services, or costs for services, and that
uses words of comparison shall be based on verifiable data
substantiating the comparison. Any person so advertising shall be
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prepared to provide information sufficient to establish the accuracy
of that comparison. Price advertising shall not be fraudulent,
deceitful, or misleading, including statements or advertisements
of bait, discount, premiums, gifts, or any statements of a similar
nature. In connection with price advertising, the price for each
product or service shall be clearly identifiable. The price advertised
for products shall include charges for any related professional
services, Including dispensing and fitting services, unless the
advertisement specifically and clearly indicates otherwise.

(d) Any person so licensed shall not compensate or give anything
of value to a representative of the press, radio, television, or other
communication medium in anticipation of, or in return for,
professional publicity unless the fact of compensation is made
known in that publicity.

(e) Any person so licensed may not use any professional card,
professional announcement card, office sign, letterhead, telephone
directory listing, medical list, medical directory listing, or a similar
professional notice or device if it includes a statement or claim
that is false, fraudulent, misleading, or deceptive within the
meaning of subdivision (b).

(f) Any person so licensed who violates this section is guilty of
a misdemeanor. A bona fide mistake of fact shall be a defense to
this subdivision, but only to this subdivision.

(g) Any violation of this section by a person so licensed shall
constitute good cause for revocation or suspension of his or her
license or other disciplinary action.

(h) Advertising by any person so licensed may include the
following:

(1) A statement of the name of the practitioner.

(2) A statement of addresses and telephone numbers of the
offices maintained by the practitioner.

(3) A statement of office hours regularly maintained by the
practitioner.

(4) A statement of languages, other than English, fluently spoken
by the practitioner or a person in the practitioner’s office.

(5) (A) A statement that the practitioner is certified by a private
or public board or agency or a statement that the practitioner limits
his or her practice to specific fields.

(i) For the purposes of this section, a dentist licensed under
Chapter 4 (commencing with Section 1600) may not hold himself
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or herself out as a specialist, or advertise membership in or
specialty recognition by an accrediting organization, unless the
practitioner has completed a specialty education program approved
by the American Dental Association and the Commission on Dental
Accreditation, is eligible for examination by a national specialty
board recognized by the American Dental Association, or is a
diplomate of a national specialty board recognized by the American
Dental Association.

(ii) A dentist licensed under Chapter 4 (commencing with
Section 1600) shall not represent to the public or advertise
accreditation either in a specialty area of practice or by a board
not meeting the requirements of clause (i) unless the dentist has
attained membership in or otherwise been credentialed by an
accrediting organization that is recognized by the board as a bona
fide organization for that area of dental practice. In order to be
recognized by the board as a bona fide accrediting organization
for a specific area of dental practice other than a specialty area of
dentistry authorized under clause (i), the organization shall
condition membership or credentialing of its members upon all of
the following:

(I) Successful completion of a formal, full-time advanced
education program that is affiliated with or sponsored by a
university based dental school and is beyond the dental degree at
a graduate or postgraduate level.

(II) Prior didactic training and clinical experience in the specific
area of dentistry that is greater than that of other dentists.

(III) Successful completion of oral and written examinations
based on psychometric principles.

(iii) Notwithstanding the requirements of clauses (i) and (ii), a
dentist who lacks membership in or certification, diplomate status,
other similar credentials, or completed advanced training approved
as bona fide either by an American Dental Association recognized
accrediting organization or by the board, may announce a practice
emphasis in any other area of dental practice only if the dentist
incorporates in capital letters or some other manner clearly
distinguishable from the rest of the announcement, solicitation, or
advertisement that he or she is a general dentist.

(iv) A statement of certification by a practitioner licensed under
Chapter 7 (commencing with Section 3000) shall only include a
statement that he or she is certified or eligible for certification by
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a private or public board or parent association recognized by that
practitioner’s licensing board.

(B) A physician and surgeon licensed under Chapter 5
(commencing with Section 2000) by the Medical Board of
California may include a statement that he or she limits his or her
practice to specific fields, but shall not include a statement that he
or she is certified or eligible for certification by a private or public
board or parent association, including, but not limited to, a
multidisciplinary board or association, unless that board or
association is (i) an American Board of Medical Specialties
member board, (ii) a board or association with equivalent
requirements approved by that physician and surgeon’s licensing
board, or (iii) a board or association with an Accreditation Council
for Graduate Medical Education approved postgraduate training
program that provides complete training in that specialty or
subspecialty. A physician and surgeon licensed under Chapter 5
(commencing with Section 2000) by the Medical Board of
California who is certified by an organization other than a board
or association referred to in clause (i), (ii), or (iii) shall not use the
term “board certified” in reference to that certification, unless the
physician and surgeon is also licensed under Chapter 4
(commencing with Section 1600) and the use of the term “board
certified” in reference to that certification is in accordance with
subparagraph (A). A physician and surgeon licensed under Chapter
5 (commencing with Section 2000) by the Medical Board of
California who is certified by a board or association referred to in
clause (1), (ii), or (iii) shall not use the term “board certified” unless
the full name of the certifying board is also used and given
comparable prominence with the term “board certified” in the
statement.

For purposes of this subparagraph, a “multidisciplinary board
or association” means an educational certifying body that has a
psychometrically valid testing process, as determined by the
Medical Board of California, for certifying medical doctors and
other health care professionals that is based on the applicant’s
education, training, and experience.

For purposes of the term “board certified,” as used in this
subparagraph, the terms “board” and “association” mean an
organization that is an American Board of Medical Specialties
member board, an organization with equivalent requirements
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approved by a physician and surgeon’s licensing board, or an
organization with an Accreditation Council for Graduate Medical
Education approved postgraduate training program that provides
complete training in a specialty or subspecialty.

The Medical Board of California shall adopt regulations to
establish and collect a reasonable fee from each board or
association applying for recognition pursuant to this subparagraph.
The fee shall not exceed the cost of administering this
subparagraph. Notwithstanding Section 2 of Chapter 1660 of the
Statutes of 1990, this subparagraph shall become operative July
1, 1993. However, an administrative agency or accrediting
organization may take any action contemplated by this
subparagraph relating to the establishment or approval of specialist
requirements on and after January 1, 1991.

(C) A doctor of podiatric medicine licensed under Chapter 5
(commencing with Section 2000) by the Medical Board of
California may include a statement that he or she is certified or
eligible or qualified for certification by a private or public board
or parent association, including, but not limited to, a
multidisciplinary board or association, if that board or association
meets one of the following requirements: (1) is approved by the
Council on Podiatric Medical Education, (ii) is a board or
association with equivalent requirements approved by the
California Board of Podiatric Medicine, or (iii) is a board or
association with the Council on Podiatric Medical Education
approved postgraduate training programs that provide training in
podiatric medicine and podiatric surgery. A doctor of podiatric
medicine licensed under Chapter 5 (commencing with Section
2000) by the Medical Board of California who is certified by a
board or association referred to in clause (i), (ii), or (iii) shall not
use the term “board certified” unless the full name of the certifying
board is also used and given comparable prominence with the term
“board certified” in the statement. A doctor of podiatric medicine
licensed under Chapter 5 (commencing with Section 2000) by the
Medical Board of California who is certified by an organization
other than a board or association referred to in clause (i), (i1), or
(iii) shall not use the term “board certified” in reference to that
certification.

For purposes of this subparagraph, a “multidisciplinary board
or association” means an educational certifying body that has a
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psychometrically valid testing process, as determined by the
California Board of Podiatric Medicine, for certifying doctors of
podiatric medicine that is based on the applicant’s education,
training, and experience. For purposes of the term “board certified,”
as used in this subparagraph, the terms “board” and “association”
mean an organization that is a Council on Podiatric Medical
Education approved board, an organization with equivalent
requirements approved by the California Board of Podiatric
Medicine, or an organization with a Council on Podiatric Medical
Education approved postgraduate training program that provides
training in podiatric medicine and podiatric surgery.

The California Board of Podiatric Medicine shall adopt
regulations to establish and collect a reasonable fee from each
board or association applying for recognition pursuant to this
subparagraph, to be deposited in the State Treasury in the Podiatry
Fund, pursuant to Section 2499. The fee shall not exceed the cost
of administering this subparagraph.

(6) A statement that the practitioner provides services under a
specified private or public insurance plan or health care plan.

(7) A statement of names of schools and postgraduate clinical
training programs from which the practitioner has graduated,
together with the degrees received.

(8) A statement of publications authored by the practitioner.

(9) A statement of teaching positions currently or formerly held
by the practitioner, together with pertinent dates.

(10) A statement of his or her affiliations with hospitals or
clinics.

(11) A statement of the charges or fees for services or
commodities offered by the practitioner.

(12) A statement that the practitioner regularly accepts
installment payments of fees.

(13) Otherwise lawful images of a practitioner, his or her
physical facilities, or of a commodity to be advertised.

(14) A statement of the manufacturer, designer, style, make,
trade name, brand name, color, size, or type of commodities
advertised.

(15) An advertisement of a registered dispensing optician may
include statements in addition to those specified in paragraphs (1)
to (14), inclusive, provided that any statement shall not violate
subdivision (a), (b), (c), or (¢) or any other section of this code.
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(16) A statement, or statements, providing public health
information encouraging preventative or corrective care.

(17) Any other item of factual information that is not false,
fraudulent, misleading, or likely to deceive.

(1) Advertising by any person licensed under Chapter 2
(commencing with Section 1000), Chapter 4 (commencing with
Section 1600), Chapter 5 (commencing with Section 2000), Chapter
6 (commencing with Section 2700), Chapter 6.5 (commencing
with Section 2840), Chapter 6.6 (commencing with Section 2900),
Chapter 7 (commencing with Section 3000), Chapter 7.7
(commencing with Section 3500), and Chapter 8 (commencing
with Section 3600) shall include all of the following information:

(1) The type of license under which the licensee is practicing.

(2) The type of degree received upon graduation from
professional training.

(j) Each of the healing arts boards and examining committees
within Division 2 shall adopt appropriate regulations to enforce
this section in accordance with Chapter 3.5 (commencing with
Section 11340) of Part | of Division 3 of Title 2 of the Government
Code.

Each of the healing arts boards and committees and examining
committees within Division 2 shall, by regulation, define those
efficacious services to be advertised by businesses or professions
under their jurisdiction for the purpose of determining whether
advertisements are false or misleading. Until a definition for that
service has been issued, no advertisement for that service shall be
disseminated. However, if a definition of a service has not been
issued by a board or committee within 120 days of receipt of a
request from a licensee, all those holding the license may advertise
the service. Those boards and committees shall adopt or modify
regulations defining what services may be advertised, the manner
in which defined services may be advertised, and restricting
advertising that would promote the inappropriate or excessive use
of health services or commodities. A board or commiittee shall not,
by regulation, unreasonably prevent truthful, nondeceptive price
or otherwise lawful forms of advertising of services or
commodities, by either outright prohibition or imposition of
onerous disclosure requirements. However, any member of a board
or committee acting in good faith in the adoption or enforcement
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of any regulation shall be deemed to be acting as an agent of the
state.

(k) The Attorney General shall commence legal proceedings in
the appropriate forum to enjoin advertisements disseminated or
about to be disseminated in violation of this section and seek other
appropriate relief to enforce this section. Notwithstanding any
other provision of law, the costs of enforcing this section to the
respective licensing boards or committees may be awarded against
any licensee found to be in violation of any provision of this
section. This shall not diminish the power of district attorneys,
county counsels, or city attorneys pursuant to existing law to seek
appropriate relief.

(/) A physician and surgeon or doctor of podiatric medicine
licensed pursuant to Chapter 5 (commencing with Section 2000)
by the Medical Board of Califonia who knowingly and
intentionally violates this section may be cited and assessed an
administrative fine not to exceed ten thousand dollars ($10,000)
per event. Section 125.9 shall govern the issuance of this citation
and fine except that the fine limitations prescribed in paragraph
(3) of subdivision (b) of Section 125.9 shall not apply to a fine
under this subdivision.

SEC. 2. Section 680 of the Business and Professions Code is
amended to read:

680. (a) Except as otherwise provided in this section, a health
care practitioner shall disclose, while working, his or her name
and practitioner’s license status, as granted by this state, on a name
tag in at least 18-point type. 4 health care practitioner in a practice
or an office, whose license is prominently displayed, may opt to
not wear a name tag unless the health care practitioner is working
in a clinic accredited pursuant to Chapter 1.3 (commencing with
Section 1248) of Division 2 of the Health and Safety Code. If a
health care practitioner or a licensed clinical social worker is
working in a psychiatric setting or in a setting that is not licensed
by the state, the employing entity or agency shall have the
discretion to make an exception from the name tag requirement
for individual safety or therapeutic concerns. In the interest of
public safety and consumer awareness, it shall be unlawful for any
person to use the title “nurse” in reference to himself or herself
and in any capacity, except for an individual who is a registered
nurse or a licensed vocational nurse, or as otherwise provided in
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Section 2800. Nothing in this section shall prohibit a certified nurse
assistant from using his or her title.

(b) Facilities licensed by the State Department of Social
Services, the State Department of Mental Health, or the State
Department of Health-Care-Serviees Public Health shall develop
and implement policies to ensure that health care practitioners
providing care in those facilities are in compliance with subdivision
(a). The State Department of Social Services, the State Department
of Mental Health, and the State Department of Health-Care-Serviees
Public Health shall verify through periodic inspections that the
policies required pursuant to subdivision (a) have been developed
and implemented by the respective licensed facilities.

(¢) Forpurposes of this article, “health care practitioner” means
any person who engages in acts that are the subject of licensure
or regulation under this division or under any initiative act referred
to in this division.

SEC. 3. Section 2023.5 of the Business and Professions Code
is amended to read:

2023.5. (a) The board, in conjunction with the Board of
Registered Nursing, and in consultation with the Physician
Assistant Committee and professionals in the field, shall review
issues and problems surrounding the use of laser or intense light
pulse devices for elective cosmetic procedures by physicians and
surgeons, nurses, and physician assistants. The review shall include,
but need not be limited to, all of the following:

(1) The appropriate level of physician supervision needed.

(2) The appropriate level of training to ensure competency.

(3) Guidelines for standardized procedures and protocols that
address, at a minimum, all of the following:

(A) Patient selection.

(B) Patient education, instruction, and informed consent.

(C) Use of topical agents.

(D) Procedures to be followed in the event of complications or
side effects from the treatment.

(E) Procedures governing emergency and urgent care situations.

(b) On or before January 1, 2009, the board and the Board of
Registered Nursing shall promulgate regulations to implement
changes determined to be necessary with regard to the use of laser
or intense pulse light devices for elective cosmetic procedures by
physicians and surgeons, nurses, and physician assistants.
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(c) Onor before July 1, 2009, the board shall adopt regulations
regarding the appropriate level of physician supervision needed
within clinics or other settings using laser or intense pulse light
devices for elective cosmetic procedures.

(d) The board shall establish, as one of its priorities, the
investigation of unlicensed activity or corporate practice of
medicine violations in clinics or other settings using laser or intense
pulse light devices.

SEC. 4. Section 2027.5 is added to the Business and Professions
Code, to read:

2027.5. The board shall post on its Web site an easy to
understand factsheet to educate the public about cosmetic surgery
and procedures, including their risks. Included with the factsheet
shall be a comprehensive list of questions for patients to ask their
physician and surgeon regarding cosmetic surgery.

SEC. 5. Section 1248.15 of the Health and Safety Code is
amended to read.:

1248.15.  (a) The division shall adopt standards for
accreditation and, in approving accreditation agencies to perform
accreditation of outpatient settings, shall ensure that the
certification program shall, at a minimum, include standards for
the following aspects of the settings’ operations:

(1) Outpatient setting allied health staff shall be licensed or
certified to the extent required by state or federal law.
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(2) (A) Outpatient settings shall have a system for facility safety
and emergency training requirements.

(B) There shall be onsite equipment, medication, and trained
personnel to facilitate handling of services sought or provided and
to facilitate handling of any medical emergency that may arise in
connection with services sought or provided.

(C) In order for procedures to be performed in an outpatient
setting as defined in Section 1248, the outpatient setting shall do
one of the following:

(1) Have a written transfer agreement with a local accredited or
licensed acute care hospital, approved by the facility’s medical
staff.

(i) Permit surgery only by a licensee who has admitting
privileges at a local accredited or licensed acute care hospital, with
the exception that licensees who may be precluded from having
admitting privileges by their professional classification or other
administrative limitations, shall have a written transfer agreement
with licensees who have admitting privileges at local accredited
or licensed acute care hospitals.

(D) Submission for approval by an accrediting agency of a
detailed procedural plan for handling medical emergencies that
shall be reviewed at the time of accreditation. No reasonable plan
shall be disapproved by the accrediting agency.

(E) Submission for approval by an accrediting agency at the
time of accreditation of a detailed plan, standardized procedures,
and protocols to be followed in the event of serious complications
or side effects from surgery that would place a patient at high risk
for injury or harm and to govern emergency and urgent care
situations.

By

(F) All physicians and surgeons transferring patients from an
outpatient setting shall agree to cooperate with the medical staff
peer review process on the transferred case, the results of which
shall be referred back to the outpatient setting, if deemed
appropriate by the medical staff peer review committee. If the
medical staff of the acute care facility determines that inappropriate
care was delivered at the outpatient setting, the acute care facility’s
peer review outcome shall be reported, as appropriate, to the
accrediting body, the Health Care Financing Administration, the
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State Department of Health Services, and the appropriate licensing
authority.

(3) The outpatient setting shall permit surgery by a dentist acting
within his or her scope of practice under Chapter 4 (commencing
with Section 1600) of Division 2 of the Business and Professions
Code or physician and surgeon, osteopathic physician and surgeon,
or podiatrist acting within his or her scope of practice under
Chapter 5 (commencing with Section 2000) of Division 2 of the
Business and Professions Code or the Osteopathic Initiative Act.
The outpatient setting may, in its discretion, permit anesthesia
service by a certified registered nurse anesthetist acting within his
or her scope of practice under Article 7 (commencing with Section
2825) of Chapter 6 of Division 2 of the Business and Professions
Code. '

(4) Outpatient settings shall have a system for maintaining
clinical records.

(5) Outpatient settings shall have a system for patient care and
monitoring procedures.

(6) (A) Outpatient settings shall have a system for quality
assessment and improvement.

(B) Members of the medical staff and other practitioners who
are granted clinical privileges shall be professionally qualified and
appropriately credentialed for the performance of privileges
granted. The outpatient setting shall grant privileges in accordance
with recommendations from qualified health professionals, and
credentialing standards established by the outpatient setting.

(C) Clinical privileges shall be periodically reappraised by the
outpatient setting. The scope of procedures performed in the
outpatient setting shall be periodically reviewed and amended as
appropriate.

(7) Outpatient settings regulated by this chapter that have
multiple service locations governed by the same standards may
elect to have all service sites surveyed on any accreditation survey.
Organizations that do not elect to have all sites surveyed shall have
a sample, not to exceed 20 percent of all service sites, surveyed.
The actual sample size shall be determined by the division. The
accreditation agency shall determine the location of the sites to be
surveyed. Outpatient settings that have five or fewer sites shall
have at least one site surveyed. When an organization that elects
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to have a sample of sites surveyed is approved for accreditation,
all of the organizations’ sites shall be automatically accredited.

(8) Outpatient settings shall post the certificate of accreditation
in a location readily visible to patients and staff.

(9) Outpatient settings shall post the name and telephone number
of the accrediting agency with instructions on the submission of
complaints in a location readily visible to patients and staff.

(10) Outpatient settings shall have a written discharge criteria.

(b) Outpatient settings shall have a minimum of two staff
persons on the premises, one of whom shall either be a licensed
physician and surgeon or a licensed health care professional with
current certification in advanced cardiac life support (ACLS), as
long as a patient is present who has not been discharged from
supervised care. Transfer to an unlicensed setting of a patient who
does not meet the discharge criteria adopted pursuant to paragraph
(10) of subdivision (a) shall constitute unprofessional conduct.

(c) An accreditation agency may include additional standards
in its determination to accredit outpatient settings if these are
approved by the division to protect the public health and safety.

(d) No accreditation standard adopted or approved by the
division, and no standard included in any certification program of
any accreditation agency approved by the division, shall serve to
limit the ability of any allied health care practitioner to provide
services within his or her full scope of practice. Notwithstanding
this or any other provision of law, each outpatient setting may limit
the privileges, or determine the privileges, within the appropriate
scope of practice, that will be afforded to physicians and allied
health care practitioners who practice at the facility, in accordance
with credentialing standards established by the outpatient setting
in compliance with this chapter. Privileges may not be arbitrarily
restricted based on category of licensure.

SEC. 6. Section 1248.2 of the Health and Safety Code is
amended to read:

1248.2. (a) Any outpatient setting may apply to an
accreditation agency for a certificate of accreditation. Accreditation
shall be issued by the accreditation agency solely on the basis of
compliance with its standards as approved by the division under
this chapter.

(b) The division shall obtain and maintain a list of all accredited,
certified, and licensed outpatient settings from the information
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provided by the accreditation, certification, and licensing agencies
approved by the division, and shall notify the public;uperrinquiry;
whether a setting is accredited, certified, or licensed, or-whether
the setting’s accreditation, certification, or license has been
revoked, suspended or placed on probation, or the setting has
received a reprimand by the accreditation agency.

SEC. 7. Section 1248.25 of the Health and Safety Code is
amended to read:

1248.25. If an outpatient setting does not meet the standards
approved by the division, accreditation shall be denied by the
accreditation agency, which shall provide the outpatient setting
notification of the reasons for the denial. An outpatient setting may
reapply for accreditation at any time after receiving notification
of the denial. The accrediting agency shall immediately report to
the division if the outpatient setting’s certificate for accreditation
has been denied.

SEC. 8. Section 1248.35 of the Health and Safety Code is
amended to read:

1248.35. (a) Every outpatient setting which is accredited shall
be periodically inspected by the Division of Medical Quality or
the accreditation agency. The frequency of inspections shall depend
upon the type and complexity of the outpatient setting to be
inspected. Inspections shall be conducted no less often than once
every three years and as often as necessary to ensure the quality
of care provided. The Division of Medical Quality or-an the
accredltatlon agency may—upeﬂ—reaseﬁaﬁﬁ—pﬂer—ﬂeﬁee—&ﬂd

tor; enter and inspect any
outpatient setting that is accredited by an accreditation agency at
any reasonable time to ensure compliance with, or investigate an
alleged violation of, any standard of the accreditation agency or
any provision of this chapter.

(b) If an accreditation agency determines, as a result of its
inspection, that an outpatient setting is not in compliance with the
standards under which it was approved, the accreditation agency
may do any of the following:

(1) Issue a reprimand.

(2) Place the outpatient setting on probation, during which time
the setting shall successfully institute and complete a plan of
correction, approved by the division or the accreditation agency,
to correct the deficiencies.
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(3) Suspend or revoke the outpatient setting’s certification of
accreditation.

(c) Except as is otherwise provided in this subdivision, before
suspending or revoking a certificate of accreditation under this
chapter, the accreditation agency shall provide the outpatient setting
with notice of any deficiencies and the outpatient setting shall
agree with the accreditation agency on a plan of correction that
shall give the outpatient setting reasonable time to supply
information demonstrating compliance with the standards of the
accreditation agency in compliance with this chapter, as well as
the opportunity for a hearing on the matter upon the request of the
outpatient center. During that allotted time, a list of deficiencies
and the plan of correction shall be conspicuously posted in a clinic
location accessible to public view. The accreditation agency may
immediately suspend the certificate of accreditation before
providing notice and an opportunity to be heard, but only when
failure to take the action may result in imminent danger to the
health of an individual. In such cases, the accreditation agency
shall provide subsequent notice and an opportunity to be heard.

(d) If the division determines that deficiencies found during an
inspection suggests that the accreditation agency does not comply
with the standards approved by the division, the division may
conduct inspections, as described in this section, of other settings
accredited by the accreditation agency to determine if the agency
is accrediting settings in accordance with Section 1248.15.

(e) Reports on the results of each inspection shall be kept on
file with the division or the accrediting agency along with the plan
of correction and the outpatient setting comments. The inspection
report may include a recommendation for reinspection. All
inspection reports, lists of deficiencies, and plans of correction
shall be public records open to public inspection.

() The accrediting agency shall immediately report to the
division if the outgoing patient setting has been issued a reprimand
or if the outpatient setting’s certification of accreditation has been
suspended or revoked or if the outpatient setting has been placed
on probation.

SEC. 9. Section 1248.5 of the Health and Safety Code is
amended to read:

1248.5. The division-may shall evaluate the performance of
an approved accreditation agency no less than every three years,
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or in response to complaints against an agency, or complaints
against one or more outpatient settings accreditation by an agency
that indicates noncompliance by the agency with the standards
approved by the division.

SEC. 10. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 1526
Author: Perata
Bill Date: April 16, 2008, amended
Subject: Polysomnographic Technologists
Sponsor: Author
STATUS OF BILL:

This bill is currently in the Senate Appropriations Committee and not been set for
hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill requires the Medical Board (Board) to adopt regulations by July 1, 2009,
to establish qualifications for certified polysomnographic technologists. This bill
authorizes persons who meet the specified education, examination, and certifications
requirements to use the title “certified polysomnographic technologist” and engage in the
practice of polysomnography under the supervision and direction of a licensed physician.

ANALYSIS:

This bill is sponsored by the American Academy of Sleep Medicine for the purpose
of establishing criteria for individuals assisting licensed physicians in the practice of sleep
medicine. Respiratory Care Board (RCB) feels that polysomnogrphy is the unlicensed
practice of respiratory care and has threatened to issue fines against those involved in the
practice of sleep medicine. This has caused significant concern and uncertainty among the
trained medical professionals practicing sleep medicine and has threatened the availability
of these important medical services. This bill places no limitations on other health care
practitioners acting within their own scope of practice.

SB 1526 does not establish a full licensing practice act. It is a proposal to require
those who engage in the practice of polysomnography or use the title “certified
polysomnographic technologist” to meet certain education, examination, and certification
requirements, work under the supervision and direction of a physician, and undergo a
criminal record clearance.

The Board would be required to adopt regulations regarding the qualifications for
polysomnographic technologists and approve the entity that credentials practitioners,
approve educational programs, and approve the certifying examination.



The author will be presenting proposed amendments which clarify the meaning of
“supervision” under the bill. The amendment would require the supervising physician to
be available, either in person or by telephone or electronic means, at the time the
polysomnographic services are provided.

The author does not want to impose a burdensome program on the Medical Board
and is willing to consider a registration fee to support the work required to implement and
maintain the program.

FISCAL: A one time set up cost plus staff for a year and minimal ongoing
costs to MBC.
POSITION: Recommendation: Neutral while bill is in development. Assign a

board member to work with staff and interested parties in the
development of this final bill.

April 18, 2008



AMENDED IN SENATE APRIL 16, 2008
AMENDED IN SENATE MARCH 28, 2008

SENATE BILL No. 1526

Introduced by Senator Perata
(Coauthor: Senator Denham)

February 22, 2008

An act to add Chapter 7.8 (commencing with Section 3575) to
Division 2 of the Business and Professions Code, relating to healing
arts.

LEGISLATIVE COUNSEL’S DIGEST

SB 1526, as amended, Perata. Polysomnographic technologists: sleep
and wake disorders.

Existing law, the Physician Assistant Practice Act, provides for the
licensure and regulation of physician assistants by the Physician
Assistant Committee of the Medical Board of California. Existing law
prescribes the medical services that may be performed by a physician
assistant under the supervision of a licensed physician and surgeon.

Existing law, the Respiratory Care Practice Act, provides for the
licensure and regulation of respiratory professionals by the Respiratory
Care Board of California. Existing law defines the practice of respiratory
therapy, and prohibits its practice without a license issued by the board,
subject to certain exceptions.

This bill would require the Medical Board of California to adopt
regulations by July 1, 2009, to establish qualifications for certified
polysomnographic technologists, including requiring those technologists
to be credentialed by a board-approved national accrediting agency, to
have graduated from a board-approved educational program, and to
have passed a board-approved national certifying examination. The bill
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would require a certified polysomnographic technologist to be
supervised by a licensed physician and surgeon and to undergo criminal
record clearance by the Department of Justice. The bill would define
polysomnography to mean the treatment, management, diagnostic
testing, research, control, education, and care of patients with sleep and
wake disorders, as specified. The bill would further require the board
to adopt regulations related to the employment of polysomnographic
technicians and trainees.
Vote: majority. Appropriation: no. Fiscal committee: yes.

State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Chapter 7.8 (commencing with Section 3575) is
added to Division 2 of the Business and Professions Code, to read:

CHAPTER 7.8. POLYSOMNOGRAPHIC TECHNOLOGISTS

3575. (a) As used in this section, “board” means the Medical
Board of California.

(b) The board shall promulgate regulations by July 1, 2009,

9 relative to the qualifications for designation of an individual as a

10 certified polysomnographic technologist. Those qualifications shall
11 include all of the following:
12 (1) He or she shall have valid, current credentials as a
13 polysomnographic technologist by a national accrediting agency
14 approved by the board.
15 (2) He or she shall have graduated from a polysomnographic
16 educational program that has been approved by the board.
17 (3) He or she shall have passed a national certifying examination
18 that has been approved by the board.
19 (¢) Notwithstanding any other provision of law, an individual
20 may use the title “certified polysomnographic technologist” and
21 may engage in the practice of polysomnography only under the
22 following circumstances:
23 (1) He or she works under the supervision and direction of a
24 licensed physician and surgeon.
25 (2) He or she has submitted electronic fingerprint images and
26 related information to the Department of Justice for a criminal
27 record clearance. The results of that criminal record clearance shall
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be provided to the facility employing the polysomnographic
technologist.

(3) He or she meets the requirements of this section.

(d) “Polysomnography” means the treatment, management,
diagnostic testing, research, control, education, and care of patients
with sleep and wake disorders. Polysomnography shall include,
but not be limited to, the process of analysis, monitoring, and
recording of physiologic data during sleep and wakefulness to
assist in the treatment and research of disorders, syndromes, and
dysfunctions that are sleep-related, manifest during sleep, or disrupt
normal sleep and wake cycles and activities. Polysomnography
shall also include, but not be limited to, the therapeutic and
diagnostic use of oxygen, the use of positive airway pressure
including continuous positive airway pressure (CPAP) and bilevel
modalities, and maintenance of nasal and oral airways that do not
extend into the trachea.

(e) The board shall adopt regulations by July 1, 2009, that
establish the means and circumstances in which a licensed
physician and surgeon may employ polysomnographic technicians
and polysomnographic trainees.

A

U U U ) Ul V

strgeof:

() As used in this section, “‘supervision” means that the
supervising physician and surgeon shall remain available, either
in person or through telephonic or electronic means, at the time
that the polysomnographic services are provided.

(g) This section shall not apply to the following:

(1) Allied health professionals providing in-home diagnostic
testing and the set up, education, and training of patients requiring
positive airway pressure treatment to maintain their upper airways.

(2) Respiratory care practitioners working within the scope of
practice of their license.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number:; SB 1579
Author: Calderon
Bill Date: March 27, 2008, amended
Subject: Referrals for Hair Restoration
Sponsor: Author
STATUS OF BILL.:

This bill is currently in the Senate Business and Professions Committee and has
been set for hearing on April 28, 2008.

DESCRIPTION OF CURRENT LEGISLATION:

This bill would allow physicians to offer compensation to licensed barbers or
cosmetologists for providing general hair restoration information or education to a client,
including referring or recommending the client to a physician for consultation regarding
hair restoration.

ANALYSIS:

Current law prohibits the offer, receipt, or acceptance of any rebate, commission,
preference, discount, or other compensation by any healing arts licensee as compensation
or an inducement for referring patients to any person. Current law also prohibits a person,
partnership, or corporation from referring or recommending a person for profit to a
physician, hospital, or health-related facility for any form of medical care or treatment of
any ailment or physical condition.

Allowing barbers and cosmetologists to be compensated by physicians for referring
patients for hair restoration and related medical services could lead to the encouragement of
referrals for unnecessary medical care. In addition, there are no checks and balances
provided related to quality of care. Consumers could be at great risk of being unnecessarily
recommended to seek treatment for hair loss and related conditions because of monetary
incentives. Consumers could be preyed upon by unscrupulous practitioners who are in
cahoots with barbers and cosmetologists.

FISCAL.: None

POSITION: Recommendation: Oppose

April 17, 2008



AMENDED IN SENATE MARCH 27, 2008

SENATE BILL No. 1579

Introduced by Senator Calderon

February 22, 2008

-An act to add Section 7318.5 to thé
Business and Professions Code, relating to barbering and cosmetology.

LEGISLATIVE COUNSEL’S DIGEST

SB 1579, as amended, Calderon. Phystetans-and-surgeons:referrals:
Medical referrals.

Existing law, with certain exceptions, prohibits the offer, delivery,
receipt, or acceptance by any healing arts licensee regulated by the
Business and Professions Code or under the Chiropractic Initiative Act,
of any rebate, refund, commission, preference, patronage dividend,
discount, or other consideration, as compensation or an inducement for
referring patients, clients, or customers to any person. Existing law
prohibits a person, firm, partnership, association, or corporation, or
an agent or employee thereof, from referring or recommending a person
Jfor profit to a physician, hospital, health-related facility, or dispensary
Jor any form of medical care or treatment of any ailment or physical
condition, and specifies that the imposition of a fee or charge for any
such referral or recommendation creates a presumption that the referral
or recommendation is for profit.

This bill would authorize a licensed physician and surgeon to offer
or deliver, and a licensed barber or cosmetologist to receive,
consideration for providing general hair restoration information or
education to a client, including referring or recommending the client
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to the licensed physician and surgeon for consultation regarding hair

restoration.

y  derati cerral
Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 7318.5 is added to the Business and
Professions Code, to read:

7318.5. (a) Notwithstanding Section 445 of the Health and
Safety Code, it shall be lawful for a licensed barber or
cosmetologist to receive consideration from a licensed physician
or surgeon for providing general hair restoration information or
education to a client, including referring or recommending the
client to the licensed physician and surgeon for consultation
regarding hair restoration.

(b) Notwithstanding Section 650, it shall be lawful for a licensed
physician and surgeon to offer or deliver consideration fo a
licensed barber or cosmetologist for the barber’s or
cosmetologist’s provision of general hair restoration information
or education to a client, including the referral or recommendation
of the client to the physician and surgeon for consultation
regarding hair restoration.
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MEDICAL BOARD OF CALIFORNIA

LEGISLATIVE ANALYSIS
Bill Number: SB 1779
Author: Senate Business and Professions Committee
Bill Date: April 16, 2008, amended
Subject: Healing Arts: Omnibus
Sponsor: Author
STATUS OF BILL:

This bill is currently in the Senate Appropriations Committee and has not been set
for hearing.

DESCRIPTION OF CURRENT LEGISLATION:

This bill will be the vehicle by which omnibus legislation will be carried by the
Senate Business and Professions Committee. Some provisions, although non-substantive,
will impact statutes governing the Medical Practices Act.

ANALYSIS:

This bill is proposing non-substantive and non-controversial changes to law. The
provisions relating to the Medical Board are in the Business and Professions Code and are

as follows:
e 2089.5 — Specify type of residency programs; and technical changes.
e 2096 — Specify type of residency programs; and technical changes.

e 2102 - Federation of State Medical Boards (FSMB) will not test anyone without a
state license; and technical changes.

® 2107 — Technical changes.

e 2135-
» Subdivision (a)(1) — Specifying degree of Medical Doctor to clarify and
ensure understanding.
» Subdivision (d) — Maintaining consistency between all licensing pathways.
» Technical changes.




e 2172 — Repeal; board no longer administers examinations.
e 2173 — Repeal; board no longer administers examinations.
e 2174 —Repeal; board no longer administers examinations.
e 2175 —Repeal; board no longer administers examinations.

e 2307 — Specify that recommendations can come from physicians licensed in any
state; and technical changes.

e 2335 — Re-amending section from AB 253 due to subsequent section amendments

signed later.
FISCAL: None
POSITION: Recommendation: Support the technical provisions regarding the

Medical Board.

April 17, 2008



AMENDED IN SENATE APRIL 16, 2008

SENATE BILL No. 1779

Introduced by Committee on Business, Professions and Economic
Development (Senators Ridley-Thomas (Chair), Aanestad,
Calderon, Corbett, Denham, Florez, Harman, Simitian, and Yee)

March 13, 2008

An act to amend Sections 683, 733, 800, 2089.5, 2096, 2102, 2107,
2135, 2175, 2307, 2335, 2486, 2488, 2570.5, 2760.1, 3625, 3633.1,
3635, 3636, 3685, 3750.5, 3753.5, 3773, 4022.5, 4027, 4040, 4051,
4059.5, 4060, 4062, 4076,4081,4110,4111,4126.5,4174, 4231, 4301,
4305, 4329, and 4330 of, to amend and renuiber Section 2570.185 of,
to add Sections 2570.35,2570.36, 4036.5, and 4990.09 to, and to repeal
Sections 2172, 2173, and 2174 of, the Business and Professions Code,
to amend Section 8659 of the Government Code, and to amend Sections
11150 and 11165 of the Health and Safety Code, relating to healing
arts.

LEGISLATIVE COUNSEL’S DIGEST

SB 1779, as amended, Committee on Business, Professions and
Economic Development. Healing arts.

(1) Existing law requires specified licensure boards to report to the
State Department of Health Care Services the name and license number
of a person whose license has been revoked, suspended, surrendered,
made inactive, or otherwise restricted, and requires specified licensure
boards to create and maintain a central file of the names of all persons
who hold a license from the board, and to prescribe and promulgate
written complaint forms, as specified.

This bill would also subject the California Board of Occupational
Therapy to these requirements, and would subject the Acupuncture
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Board to the requirement to create and maintain a central file of the
names of its licensees and to prescribe and promulgate written complaint
forms, as specified.

(2) Existing law, the Medical Practice Act, provides for the licensure
and regulation of physicians and surgeons by the Medical Board of
California, in the Department of Consumer Affairs. The act requires
each applicant for a physician and surgeon’s license to meet specified
training and examinations requirements, authorizes the appointment of
examination commissioners, requires that examinations be conducted
in English, except as specified, allows the examinations to be conducted
in specified locations, requires notice of examinations to contain certain
information, and requires examination records to be kept on file for a
period of 2 years or more. The act authorizes a person whose certificate
has been surrendered, revoked, suspended, or placed on probation, as
specified, to petition for reinstatement of the certificate or modification
of the penalty if specified requirements are met.

This bill would-speetfy-thateertantraming required revise the training
requirements for a physician and surgeon’s license-must-be-approved
Oy Aprogramsapprovedbythe Acereditation Counet-for Graduate
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of-Canada, and would delete the requirement of passage of a clinical
competency examination that is applicable to certain applicants. The
bill would delete the provisions related to the appointment of
examination commissioners, examinations being conducted in English
and examination interpreters, the location of examinations, and
examination notices. The bill would also delete the requirement that
the board keep examination records on file for at least 2 years, and
would instead require the board to keep state examination records on
file until June 2069. The bill would revise the requirements for a petition
for reinstatement or modification, as specified.

Existing law provides for the licensure and regulation of podiatrists
by the Board of Podiatric Medicine in the Medical Board of California.
Existing law authorizes the Board of Podiatric Medicine to issue an
order of nonadoption of a proposed decision or interim order of the
Medical Quality Hearing Panel within 90 calendar days. Existing law
requires an applicant for a certificate to practice podiatric medicine to
meet specified application procedures.

This bill would instead authorize the Board of Podiatric Medicine to
issue an order of nonadoption of a proposed decision or interim order
of the Medical Quality Hearing Panel within 100 calendar days. The
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bill would revise the application procedures for a certificate to practice
podiatric medicine, as specified.

(3) Existing law, the Occupational Therapy Practice Act, provides
for the licensure and regulation of occupational therapists by the
California Board of Occupational Therapy. Existing law requires an
occupational therapist to document his or her evaluation, goals, treatment
plan, and summary of treatment in a patient record. Existing law
authorizes a limited permit to practice occupational therapy to be granted
if specified education and examination requirements are met, but
provides that if the person fails to qualify for or pass the first announced
licensure examination, all limited permit privileges automatically cease
upon due notice.

This bill would require an occupational therapy assistant to document
in a patient record the services provided to the patient, and would require
an occupational therapist or assistant to document and sign a patient
record legibly. The bill would revise the provisions related to limited
permit privileges to instead provide that a person’s failure to pass the
licensure examination during the initial eligibility period would cause
the privileges to automatically cease upon due notice. The bill would
require an employer of an occupational therapy practitioner to report
to the board the suspension or termination for cause of any practitioner
in its employ, or be subject to a specified administrative fine, and would
require a licensee to report to the board violations of the Occupational
Therapy Practice Act by licensees or applicants for licensure and to
cooperate with the board, as specified.

(4) Existing law, the Nursing Practice Act, provides for the licensure
and regulation of nurses by the Board of Registered Nursing in the
Department of Consumer Affairs. Existing law authorizes a registered
nurse whose license is revoked or suspended, or who is placed on
probation, to petition for reinstatement of his or her license or
modification of the penalty after a specified time period.

This bill would require a petition by a registered nurse whose initial
license application is subject to a disciplinary decision to be filed after
a specified time period from the date upon which his or her initial license
was issued.

(5) Existing law, the Naturopathic Doctors Act, provides for the
licensure and regulation of naturopathic doctors by the Bureau of
Naturopathic Medicine in the Department of Consumer Affairs. Existing
law authorizes the bureau to grant a license to a person meeting certain
requirements who has graduated from training prior to 1986 if the
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application is received prior to 2008, and requires licensees to obtain
continuing education through specified continuing education courses.
Existing law requires a licensee on inactive status to meet certain
requirements in order to restore his or her license to active status,
including paying a reactivation fee.

This bill would require an application for licensure by a person who
graduated from training prior to 1986 to be received by the bureau prior
to 2011, and would revise the standards for continuing education
courses. The bill would delete the requirement that a licensee on inactive
status pay a reactivation fee in order to restore his or her license to
active status, and would instead require him or her to be current with
all licensing fees.

Existing law authorizes the Director of Consumer Affairs to establish
an advisory council related to naturopathic doctors composed of
members who receive no compensation, travel allowances, or
reimbursement of expenses.

This bill would delete the requirement that the members of the
advisory council receive no compensation, travel allowances, or
reimbursement of expenses.

(6) Existing law provides for the licensure and regulation of
respiratory care practitioners by the Respiratory Care Board of
California. Existing law authorizes the board to deny, suspend, or revoke
a license to practice respiratory therapy if the licensee obtains or
possesses in violation of the law, except as directed by a licensed
physician and surgeon, dentist, or podiatrist, or furnishes or administers
or uses a controlled substance or dangerous drug, as defined. Existing
law authorizes the board to direct a practitioner or applicant who is
found to have violated the law to pay the costs of investigation and
prosecution. Existing law requires an applicant for renewal of a
respiratory care practitioner license to notify the board of specified
information.

This bill would revise the board’s authority to deny, suspend, or
revoke a license to practice respiratory therapy for obtaining, possessing,
using, administering, or furnishing controlled substances or dangerous
drugs, and would also authorize the board to deny, suspend, or revoke
a license if a licensee uses any controlled substance, dangerous drug,
or alcoholic beverage to an extent or manner dangerous or injurious to
himself or herself, the public, or another person, or to the extent that it
impairs his or her ability to practice safely. The bill would also authorize
the board to direct a practitioner or applicant who is found to have
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violated a term or condition of board probation to pay the costs for
investigation and prosecution. The bill would require an applicant for
renewal of a respiratory care practitioner license to cooperate in
furnishing additional information to the board, as requested, and would
provide that, if a licensee fails to furnish the information within 30 days
of a request, his or her license would become inactive until the
information is received.

Existing law exempts certain healing arts practitioners from liability
for specified services rendered during a state of war, state of emergency,
or local emergency.

This bill would also exempt respiratory care practitioners from liability
for the provision of specified services rendered during a state of war,
state of emergency, or local emergency.

(7) Existing law, the Pharmacy Law, the knowing violation of which
is a crime, provides for the licensure and regulation of pharmacists and
pharmacies by the California State Board of Pharmacy in the Department
of Consumer Affairs.

Existing law authorizes a pharmacy to furnish dangerous drugs only
to specified persons or entities, and subjects certain pharmacies and
persons who violate the provision to specified fines.

This bill would provide that any violation of this provision by any
person or entity would subject the person to the fine.

Existing law requires a pharmacy or pharmacist who is in charge of
or manages a pharmacy to notify the board within 30 days of termination
of employment of the pharmacist-in-charge or acting as manager, and
provides that a violation of this provision is grounds for disciplinary
action.

This bill would instead provide that failure by a pharmacist-in-charge
or a pharmacy to notify the board in writing that the
pharmacist-in-charge has ceased to act as pharmacist-in-charge within
30 days constitutes grounds for disciplinary action, and would also
provide that the operation of the pharmacy for more than 30 days without
the supervision or management by a pharmacist-in-charge constitutes
grounds for disciplinary action. The bill would revise the definition of
a designated representative or designated representative-in-charge, and
would define a pharmacist-in-charge.

Existing law makes a nonpharmacist owner of a pharmacy who
commits acts that would subvert or tend to subvert the efforts of a
pharmacist-in-charge to comply with the Pharmacy Law guilty of a
misdemeanor.
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This bill would apply this provision to any pharmacy owner.

The bill would require the board, during a declared federal, state, or
local emergency, to allow for the employment of a mobile pharmacy
in impacted areas under specified conditions, and would authorize the
board to allow the temporary use of a mobile pharmacy when a
pharmacy is destroyed or damaged under specified conditions. The bill
would authorize the board, if a pharmacy fails to provide documentation
substantiating continuing education requirements as part of a board
investigation or audit, to cancel an active pharmacy license and issue
an inactive pharmacy license, and would allow a pharmacy to reobtain
an active pharmacy license if it meets specified requirements.

Because this bill would impose new requirements and prohibitions
under the Pharmacy Law, the knowing violation of which would be a
crime, it would impose a state-mandated local program.

Existing law requires pharmacies to provide information regarding
certain controlled substances prescriptions to the Department of Justice
on a weekly basis.

This bill would also require a clinic to provide this information to the
Department of Justice on a weekly basis.

(8) Existing law provides for the licensure and regulation of
psychologists, social workers, and marriage and family therapists by
the Board of Behavioral Sciences. Existing law generally provides for
a system of citations and fines that are applicable to healing arts
licensees.

This bill would prohibit the board from publishing on the Internet
final determinations of a citation and fine of $1,500 or less for more
than 5 years from the date of issuance of the citation.

(9) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

| SECTION 1. Section 683 of the Business and Professions Code
2 is amended to read:
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683. (a) A board shall report, within 10 working days, to the
State Department of Health Care Services the name and license
number of a person whose license has been revoked, suspended,
surrendered, made inactive by the licensee, or placed in another
category that prohibits the licensee from practicing his or her
profession. The purpose of the reporting requirement is to prevent
reimbursement by the state for Medi-Cal and Denti-Cal services
provided after the cancellation of a provider’s professional license.

(b) “Board,” as used in this section, means the Dental Board of
California, the Medical Board of California, the Board of
Psychology, the State Board of Optometry, the California State
Board of Pharmacy, the Osteopathic Medical Board of California,
the State Board of Chiropractic Examiners, and the California
Board of Occupational Therapy.

SEC. 2. Section 733 of the Business and Professions Code is
amended to read:

733. (a) No licentiate shall obstruct a patient in obtaining a
prescription drug or device that has been legally prescribed or
ordered for that patient. A violation of this section constitutes
unprofessional conduct by the licentiate and shall subject the
licentiate to disciplinary or administrative action by his or her
licensing agency.

(b) Notwithstanding any other provision of law, a licentiate
shall dispense drugs and devices, as described in subdivision (a)
of Section 4024, pursuant to a lawful order or prescription unless
one of the following circumstances exists:

(1) Based solely on the licentiate’s professional training and
judgment, dispensing pursuant to the order or the prescription is
contrary to law, or the licentiate determines that the prescribed
drug or device would cause a harmful drug interaction or would
otherwise adversely affect the patient’s medical condition.

(2) The prescription drug or device is not in stock. If an order,
other than an order described in Section 4019, or prescription
cannot be dispensed because the drug or device is not in stock, the
licentiate shall take one of the following actions:

(A) Immediately notify the patient and arrange for the drug or
device to be delivered to the site or directly to the patient in a
timely manner.

(B) Promptly transfer the prescription to another pharmacy
known to stock the prescription drug or device that is near enough
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to the site from which the prescription or order is transferred, to
ensure the patient has timely access to the drug or device.

(C) Return the prescription to the patient and refer the patient.
The licentiate shall make a reasonable effort to refer the patient to
a pharmacy that stocks the prescription drug or device that is near
enough to the referring site to ensure that the patient has timely
access to the drug or device.

(3) The licentiate refuses on ethical, moral, or religious grounds
to dispense a drug or device pursuant to an order or prescription.
A licentiate may decline to dispense a prescription drug or device
on this basis only if the licentiate has previously notified his or
her employer, in writing, of the drug or class of drugs to which he
or she objects, and the licentiate’s employer can, without creating
undue hardship, provide a reasonable accommodation of the
licentiate’s objection. The licentiate’s employer shall establish
protocols that ensure that the patient has timely access to the
prescribed drug or device despite the licentiate’s refusal to dispense
the prescription or order. For purposes of this section, “reasonable
accommodation” and “undue hardship” shall have the same
meaning as applied to those terms pursuant to subdivision (/) of
Section 12940 of the Government Code.

(c) For the purposes of this section, “prescription drug or device”
has the same meaning as the definition in Section 4022.

(d) The provisions of this section shall apply to the drug therapy
described in Section 4052.3.

(e) This section imposes no duty on a licentiate to dispense a
drug or device pursuant to a prescription or order without payment
for the drug or device, including payment directly by the patient
or through a third-party payer accepted by the licentiate or payment
of any required copayment by the patient.

(f) The notice to consumers required by Section 4122 shall
include a statement that describes patients’ rights relative to the
requirements of this section.

SEC. 3. Section 800 of the Business and Professions Code is
amended to read:

800. (a) The Medical Board of California, the Board of
Psychology, the Dental Board of California, the Osteopathic
Medical Board of California, the State Board of Chiropractic
Examiners, the Board of Registered Nursing, the Board of
Vocational Nursing and Psychiatric Technicians, the State Board
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of Optometry, the Veterinary Medical Board, the Board of
Behavioral Sciences, the Physical Therapy Board of California,
the California State Board of Pharmacy, the Speech-Language
Pathology and Audiology Board, the California Board of
Occupational Therapy, and the Acupuncture Board shall each
separately create and maintain a central file of the names of all
persons who hold a license, certificate, or similar authority from
that board. Each central file shall be created and maintained to
provide an individual historical record for each licensee with
respect to the following information:

(1) Any conviction of a crime in this or any other state that
constitutes unprofessional conduct pursuant to the reporting
requirements of Section 803.

(2) Any judgment or settlement requiring the licensee or his or
her insurer to pay any amount of damages in excess of three
thousand dollars ($3,000) for any claim that injury or death was
proximately caused by the licensee’s negligence, error or omission
in practice, or by rendering unauthorized professional services,
pursuant to the reporting requirements of Section 801 or 802.

(3) Any public complaints for which provision is made pursuant
to subdivision (b).

(4) Disciplinary information reported pursuant to Section 805.

(b) Each board shall prescribe and promulgate forms on which
members of the public and other licensees or certificate holders
may file written complaints to the board alleging any act of
misconduct in, or connected with, the performance of professional
services by the licensee.

If a board, or division thereof, a committee, or a panel has failed
to act upon a complaint or report within five years, or has found
that the complaint or report is without merit, the central file shall
be purged of information relating to the complaint or report.

Notwithstanding this subdivision, the Board of Psychology, the
Board of Behavioral Sciences, and the Respiratory Care Board of
California shall maintain complaints or reports as long as each
board deems necessary.

(c) The contents of any central file that are not public records
under any other provision of law shall be confidential except that
the licensee involved, or his or her counsel or representative, shall
have the right to inspect and have copies made of his or her
complete file except for the provision that may disclose the identity
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of an information source. For the purposes of this section, a board
may protect an information source by providing a copy of the
material with only those deletions necessary to protect the identity
of the source or by providing a comprehensive summary of the
substance of the material. Whichever method is used, the board
shall ensure that full disclosure is made to the subject of any
personal information that could reasonably in any way reflect or
convey anything detrimental, disparaging, or threatening to a
licensee’s reputation, rights, benefits, privileges, or qualifications,
or be used by a board to make a determination that would affect
a licensee’s rights, benefits, privileges, or qualifications. The
information required to be disclosed pursuant to Section 803.1
shall not be considered among the contents of a central file for the
purposes of this subdivision.

The licensee may, but is not required to, submit any additional
exculpatory or explanatory statement or other information that the
board shall include in the central file.

Each board may permit any law enforcement or regulatory
agency when required for an investigation of unlawful activity or
for licensing, certification, or regulatory purposes to inspect and
have copies made of that licensee’s file, unless the disclosure is
otherwise prohibited by law.

These disclosures shall effect no change in the confidential status
of these records. :

SEC. 4. Section 2089.5 of the Business and Professions Code
1s amended to read:

2089.5. (a) Clinical instruction in the subjects listed in
subdivision (b) of Section 2089 shall meet the requirements of this
section and shall be considered adequate if the requirements of
subdivision (a) of Section 2089 and the requirements of this section
are satisfied.

(b) Instruction in the clinical courses shall total a minimum of
72 weeks in length.

(¢) Instruction in the core clinical courses of surgery, medicine,
family medicine, pediatrics, obstetrics and gynecology, and
psychiatry shall total a minimum of 40 weeks in length with a
minimum of eight weeks instruction in surgery, eight weeks in
medicine, six weeks in pediatrics, six weeks in obstetrics and
gynecology, a minimum of four weeks in family medicine, and
four weeks in psychiatry.
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(d) Ofthe instruction required by subdivision (b), including all
of the instruction required by subdivision (c), 54 weeks shall be
performed in a hospital that sponsors the instruction and shall meet
one of the following: :

(1) Is a formal part of the medical school or school of
osteopathic medicine.

(2) Has a residency program, approved by the Accreditation
Council for Graduate Medical Education (ACGME) or the Royal
College of Physicians and Surgeons of Canada (RCPSC), in family
practice or in the clinical area of the instruction for which credit
is being sought.

(3) Is formally affiliated with an approved medical school or
school of osteopathic medicine located in the United States or
Canada. If the affiliation is limited in nature, credit shall be given
only in the subject areas covered by the affiliation agreement.

(4) Ts formally affiliated with a medical school or a school of
osteopathic medicine located outside the United States or Canada.

(e) If the institution, specified in subdivision (d), is formally
affiliated with a medical school or a school of osteopathic medicine
located outside the United States or Canada, it shall meet the
following:

(1) The formal affiliation shall be documented by a written
contract detailing the relationship between the medical school, or
a school of osteopathic medicine, and hospital and the
responsibilities of each.

(2) The school and hospital shall provide to the board a
description of the clinical program. The description shall be in
sufficient detail to enable the board to determine whether or not
the program provides students an adequate medical education. The
board shall approve the program if it determines that the program
provides an adequate medical education. If the board does not
approve the program, it shall provide its reasons for disapproval
to the school and hospital in writing specifying its findings about
each aspect of the program that it considers to be deficient and the
changes required to obtain approval.

(3) The hospital, if located in the United States, shall be
accredited by the Joint Commission on Accreditation of Hospitals,
and if located in another country, shall be accredited in accordance
with the law of that country.
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(4) The clinical instruction shall be supervised by a full-time
director of medical education, and the head of the department for
each core clinical course shall hold a full-time faculty appointment
of the medical school or school of osteopathic medicine and shall
be board certified or eligible, or have an equivalent credential in
that specialty area appropriate to the country in which the hospital
is located.

(5) The clinical instruction shall be conducted pursuant to a
written program of instruction provided by the school.

(6) The school shall supervise the implementation of the
program on a regular basis, documenting the level and extent of
its supervision.

(7) The hospital-based faculty shall evaluate each student on a
regular basis and shall document the completion of each aspect of
the program for each student.

(8) The hospital shall ensure a minimum daily census adequate
to meet the instructional needs of the number of students enrolled
in each course area of clinical instruction, but not less than 15
patients in each course area of clinical instruction.

(9) The board, in reviewing the application of a foreign medical
graduate, may require the applicant to submit a description of the
clinical program, if the board has not previously approved the
program, and may require the applicant to submit documentation
to demonstrate that the applicant’s clinical training met the
requirements of this subdivision.

(10) The medical school or school of osteopathic medicine shall
bear the reasonable cost of any site inspection by the board or its
agents necessary to determine whether the clinical program offered
is in compliance with this subdivision.

SEC. 5. Section 2096 of the Business and Professions Code is
amended to read:

2096. In addition to other requirements of this chapter, before
a-phrystetan physician’s and surgeon’s license may be issued, each
applicant, including an applicant applying pursuant to Article 5
(commencing with Section 2100), shall show by evidence
satisfactory to the board that he or she has satisfactorily completed
at least one year of postgraduate training, which includes at least
four months of general medicine, in a postgraduate training
program approved by the Accreditation Council for Graduate
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Medical Education (ACGME) or Royal College of Physicians and
Surgeons of Canada (RCPSC).

The amendments made to this section at the 1987 portion of the
198788 session of the Legislature shall not apply to applicants
who completed their one year of postgraduate training on or before
July 1, 1990.

SEC. 6. Section 2102 of the Business and Professions Code is
amended to read:

2102. Any applicant whose professional instruction was
acquired in a country other than the United States or Canada shall
provide evidence satisfactory to the board of compliance with the
following requirements to be issued a-physteian physician’s and
surgeon’s certificate:

(a) Completion in a medical school or schools of a resident
course of professional instruction equivalent to that required by
Section 2089 and issuance to the applicant of a document
acceptable to the board that shows final and successful completion
of the course. However, nothing in this section shall be construed
to require the board to evaluate for equivalency any coursework
obtained at a medical school disapproved by the board pursuant
to this section.

(b) Certification by the Educational Commission for Foreign
Medical Graduates, or its equivalent, as determined by the board.
This subdivision shall apply to all applicants who are subject to
this section and who have not taken and passed the written
examination specified in subdivision (d) prior to June 1, 1986.

(c) Satisfactory completion of the postgraduate training required
under Section 2096. An applicant shall be required to have
substantially completed the professional instruction required in
subdivision (a) and shall be required to make application to the
board and have passed steps 1 and 2 of the written examination
relating to biomedical and clinical sciences prior to commencing
any postgraduate training in this state. In its discretion, the board
may authorize an applicant who is deficient in any education or
clinical instruction required by Sections 2089 and 2089.5 to make
up any deficiencies as a part of his or her postgraduate training
program, but that remedial training shall be in addition to the
postgraduate training required for licensure.

(d) Pass the written examination as provided under Article 9
(commencing with Section 2170). An applicant shall be required
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to meet the requirements specified in subdivision (b) prior to being
admitted to the written examination required by this subdivision.

Nothing in this section prohibits the board from disapproving
any foreign medical school or from denying an application if, in
the opinion of the board, the professional instruction provided by
the medical school or the instruction received by the applicant is
not equivalent to that required in Article 4 (commencing with
Section 2080).

SEC. 7. Section 2107 of the Business and Professions Code is
amended to read:

2107. (a) The Legislature intends that the board shall have the
authority to .substitute postgraduate education and training to
remedy deficiencies in an applicant’s medical school education
and training. The Legislature further intends that applicants who
substantially completed their clinical training shall be granted that
substitute credit if their postgraduate education took place in an
accredited program.

(b) To meet the requirements for licensure set forth in Sections
2089 and 2089.5, the board may require an applicant under this
article to successfully complete additional education and training.
In determining the content and duration of the required additional
education and training, the board shall consider the applicant’s
medical education and performance on standardized national
examinations, and may substitute approved postgraduate training
in lieu of specified undergraduate requirements. Postgraduate
training substituted for undergraduate training shall be in addition
to the postgraduate training required by Sections 2102 and 2103.

SEC. 8. Section 2135 of the Business and Professions Code is
amended to read:

2135. The-BivistenrofLicensing board shall issue a physician
and surgeon’s certificate to an applicant who meets all of the
following requirements:

(a) The applicant holds an unlimited license as a physician and
surgeon in another state or states, or in a Canadian province or
Canadian provinces, which was issued upon:

(1) Successful completion of a resident course of professional
instruction leading to a degree of medical doctor equivalent to
that specified in Section 2089. However, nothing in this section
shall be construed to require the—divisten board to evaluate for
equivalency any coursework obtained at a medical school
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disapproved by the—diviston board pursuant to Article 4
(commencing with Section 2080).

(2) Taking and passing a written examination that is recognized
by the division to be equivalent in content to that administered in
California.

(b) The applicant has held an unrestricted license to practice
medicine, in a state or states, in a Canadian province or Canadian
provinces, or as a member of the active military, United States
Public Health Services, or other federal program, for a period of
at least four years. Any time spent by the applicant in an approved
postgraduate training program or clinical fellowship acceptable to
the-diviston board shall not be included in the calculation of this
four-year period.

(c) The-dtviston board determines that no disciplinary action
has been taken against the applicant by any medical licensing
authority and that the applicant has not been the subject of adverse
judgments or settlements resulting from the practice of medicine
that the division determines constitutes evidence of a pattern of
negligence or incompetence.

(d) The applicant (1) has satisfactorily completed at least one
year of approved postgraduate training and is certified by a
specialty board approved by the American Board of Medical
Specialties or approved by the division pursuant to subdivision (h)
of Section 651; (2) has satisfactorily completed at least two years
of approved postgraduate training; or (3) has satisfactorily
completed at least one year of approved postgraduate training
and takes and passes the clinical competency written examination.

(e) The applicant has not committed any acts or crimes

_ constituting grounds for denial of a certificate under Division 1.5

(commencing with Section 475) or Article 12 (commencing with
Section 2220).

(f) Any application received from an applicant who has held an
unrestricted license to practice medicine, in a state or states, or
Canadian province or Canadian provinces, or as a member of the
active military, United States Public Health Services, or other
federal program for four or more years shall be reviewed and
processed pursuant to this section. Any time spent by the applicant
in an approved postgraduate training program or clinical fellowship
acceptable to the—diviston board shall not be included in the
calculation of this four-year period. This subdivision does not
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apply to applications that may be reviewed and processed pursuant
to Section 2151.

SEES8:

SEC. 9. Section 2172 of the Business and Professions Code is
repealed.

SEEH-

SEC. 10. Section 2173 of the Business and Professions Code
1s repealed.

SECH6-

SEC. 11. Section 2174 of the Business and Professions Code
is repealed.

SEC+=

SEC. 12. Section 2175 of the Business and Professions Code
1s amended to read:

2175. State examination records shall be kept on file by the
board until June 1, 2069. Examinees shall be known and designated
by number only, and the name attached to the number shall be kept
secret until the examinee is sent notification of the results of the
examinations.

SEC+2

SEC. 13. Section 2307 of the Business and Professions Code
1s amended to read:

2307. (a) A person whose certificate has been surrendered
while under investigation or while charges are pending or whose
certificate has been revoked or suspended or placed on probation,
may petition the board for reinstatement or modification of penalty,
including modification or termination of probation.

(b) The person may file the petition after a period of not less
than the following minimum periods have elapsed from the
effective date of the surrender of the certificate or the decision
ordering that disciplinary action:

(1) Atleast three years for reinstatement of a license surrendered
or revoked for unprofessional conduct, except that the board may,
for good cause shown, specify in a revocation order that a petition
for reinstatement may be filed after two years.

(2) Atleast two years for early termination of probation of three
years or more.

(3) At least one year for modification of a condition, or
reinstatement of a license surrendered or revoked for mental or
physical illness, or termination of probation of less than three years.
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(¢) The petition shall state any facts as may be required by the
board. The petition shall be accompanied by at least two verified
recommendations from physicians and surgeons licensed in any
state who have personal knowledge of the activities of the petitioner
since the disciplinary penalty was imposed.

(d) The petition may be heard by a panel of the board. The board
may assign the petition to an administrative law judge designated
in Section 11371 of the Government Code. After a hearing on the
petition, the administrative law judge shall provide a proposed
decision to the board or the California Board of Podiatric Medicine,
as applicable, which shall be acted upon in accordance with Section
2335.

(e) The panel of the board or the administrative law judge
hearing the petition may consider all activities of the petitioner
since the disciplinary action was taken, the offense for which the
petitioner was disciplined, the petitioner’s activities during the
time the certificate was in good standing, and the petitioner’s
rehabilitative efforts, general reputation for truth, and professional
ability. The hearing may be continued from time to time as the
administrative law judge designated in Section 11371 of the
Government Code finds necessary.

(f) The administrative law judge designated in Section 11371
of the Government Code reinstating a certificate or modifying a
penalty may recommend the imposition of any terms and conditions
deemed necessary.

(g) No petition shall be considered while the petitioner is under
sentence for any criminal offense, including any period during
which the petitioner is on court-imposed probation or parole. No
petition shall be considered while there is an accusation or petition
to revoke probation pending against the person. The board may
deny without a hearing or argument any petition filed pursuant to
this section within a period of two years from the effective date
of the prior decision following a hearing under this section.

(h) This section is applicable to and may be carried out with
regard to licensees of the California Board of Podiatric Medicine.
In lieu of two verified recommendations from physicians and
surgeons, the petition shall be accompanied by at least two verified
recommendations from podiatrists licensed in any state who have
personal knowledge of the activities of the petitioner since the date
the disciplinary penalty was imposed.
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(1) Nothing in this section shall be deemed to alter Sections 822
and 823.

SEC13-

SEC. 14. Section 2335 of the Business and Professions Code
is amended to read:

2335. (a) All proposed decisions and interim orders of the
Medical Quality Hearing Panel designated in Section 11371 of the
Government Code shall be transmitted to the executive director
of the board, or the executive director of the California Board of
Podiatric Medicine as to the licensees of that board, within 48
hours of filing.

(b) All interim orders shall be final when filed.

(c) A proposed decision shall be acted upon by the board or by
any panel appointed pursuant to Section 2008 or by the California
Board of Podiatric Medicine, as the case may be, in accordance
with Section 11517 of the Government Code, except that all of the
following shall apply to proceedings against licensees under this
chapter:

(1) When considering a proposed decision, the board or panel
and the California Board of Podiatric Medicine shall give great
weight to the findings of fact of the administrative law judge,
except to the extent those findings of fact are controverted by new
evidence.

(2) The board’s staff or the staff of the California Board of
Podiatric Medicine shall poll the members of the board or panel
or of the California Board of Podiatric Medicine by written mail
ballot concerning the proposed decision. The mail ballot shall be
sent within 10 calendar days of receipt of the proposed decision,
and shall poll each member on whether the member votes to
approve the decision, to approve the decision with an altered
penalty, to refer the case back to the administrative law judge for
the taking of additional evidence, to defer final decision pending
discussion of the case by the panel or board as a whole, or to
nonadopt the decision. No party to the proceeding, including
employees of the agency that filed the accusation, and no person
who has a direct or indirect interest in the outcome of the
proceeding or who presided at a previous stage of the decision,
may communicate directly or indirectly, upon the merits of a
contested matter while the proceeding is pending, with any member
of the panel or board, without notice and opportunity for all parties
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to participate in the communication. The votes of a majority of the
board or of the panel, and a majority of the California Board of
Podiatric Medicine, are required to approve the decision with an
altered penalty, to refer the case back to the administrative law
judge for the taking of further evidence, or to nonadopt the
decision. The votes of two members of the panel or board are
required to defer final decision pending discussion of the case by
the panel or board as a whole. If there is a vote by the specified
number to defer final decision pending discussion of the case by
the panel or board as a whole, provision shall be made for that
discussion before the 100-day period specified in paragraph (3)
expires, but in no event shall that 100-day period be extended.

(3) If a majority of the board or of the panel, or a majority of
the California Board of Podiatric Medicine vote to do so, the board
or the panel or the California Board of Podiatric Medicine shall
issue an order of nonadoption of a proposed decision within 100
calendar days of the date it is received by the board. If the board
or the panel or the California Board of Podiatric Medicine does
not refer the case back to the administrative law judge for the
taking of additional evidence or issue an order of nonadoption
within 100 days, the decision shall be final and subject to review
under Section 2337. Members of the board or of any panel or of
the California Board of Podiatric Medicine who review a proposed
decision or other matter and vote by mail as provided in paragraph
(2) shall return their votes by mail to the board within 30 days
from receipt of the proposed decision or other matter.

(4) The board or the panel or the California Board of Podiatric
Medicine shall afford the parties the opportunity to present oral
argument before deciding a case after nonadoption of the
administrative law judge’s decision.

(5) A vote of a majority of the board or of a panel, or a majority
of the California Board of Podiatric Medicine, are required to
increase the penalty from that contained in the proposed
administrative law judge’s decision. No member of the board or
panel or of the California Board of Podiatric Medicine may vote
to increase the penalty except after reading the entire record and
personally hearing any additional oral argument and evidence
presented to the panel or board.
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